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RIGHTS OF INSANE PERSONS. 


Tue August number of the Law Reporter contained a review 
of the ‘ Hinchman case,” recently tried in Philadelphia. 
That review has excited some remark, and we are sorry to 
learn that the question is still so far an open one, that the pro- 
priety of criticizing it in a professional periodical may perhaps 
be questioned. It is unnecessary, we trust, to add that we 
should not have tried to anticipate the final decision of any 
cause ; and that the criticism in question was suggested en- 
tirely by the importance of the principle involved, and not by 
any hints from any one interested in the event of the suit. 
Our sources of information were the same which were open to 
the public generally. Upon these we entirely relied, and so 
stated in the number referred to. We'have yet to learn that 
we have committed a single error of fact, and shall be ready, 
if such an error is detected, to make any correction which jus- 
tice may require. 

In regard to the principle involved in the “ Hinchman case,”’ 
we cannot but regard the verdict which was rendered as ex- 
tremely unjust, and indicative, if not of incorrect ruling on the 
part of the court, at least of a morbid and most unfortunate 
sensitiveness on the part of the jury and the public generally. 
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Rights of Insane Persons. 


We freely admit that this sensitiveness is a natural one. It 
does justice to the best feelings of the human heart. It origi- 
nates in a repugnance to oppression, and to every thing which 
savors of the triumph of the powerful over the weak. To a 
certain extent, it is warranted by the experience of society. The 
sad accounts which have been published by the English com- 
missions, of the abuses practised in the private madhouses of 
Great Britain should seem to vindicate the jealousy of such 
establishments which exists in that kingdom. Well authenti- 
eated cases of the imprisonment of wealthy relatives, of evi- 
dent sanity, merely to deprive them of the power of diverting 
their property from the course pointed out by the statute, are 
known to exist. They are also sometimes accompanied by acts 
of cruelty which are most revolting. In this country, however, 
we cannot think that there is similar ground for apprehension. 
On the contrary, the admirable management of the asylums 
for the insane has in general satisfied the public that they will 
not be perverted to the mercenary machinations of relatives. 
There have been painful instances, indeed, in which, in order 
to defeat wills, and to control the transmission of property, 
charges of insanity have been made, even to the extent of in- 
juring the memory of the prematurely dead. Yet in these 
eases, the distinguished superintendents of the various asylums 
in the country have proved superior to all adverse influences. 
It is due to those gentlemen, who by being called as “ experts” 
have often the control of immense amounts of property and 
even of life itself in their hands, to bear witness to the consci- 
entious manner in which they have generally exerted the influ- 
ence secured by their experience and learning. 

In the case of Hinchman, we cannot but be surprised that he 
should ever wish to appear before the world as a sane man, at 
the time of committing the many unfortunate acts, of which 
he is represented to have been guilty. And that because 
affectionate friends interfered in his behalf, to conceal his frail- 
ties so far as was practicable, and to excuse them where they 
could not be concealed, and to secure for him the relief which 
modern philanthropy and science have provided, — that, be- 
cause of all this he should rudely reproach those who had 
befriended him, seems to be of all anomalies the most inexpli- 
cable. 
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We have recently noticed an English case in which the right 
to confine persons alleged to be insane was examined. ‘The 
result arrived at was favorable to the person confined, but under 
circumstances so widely different from the case in Philadelphia, 
that the contrast should seem to vindicate the correctness of our 
position in regard to the latter. We publish the English case 
below. Our report is taken from the Albion (Vew York.) 


Recent Englisl) Decision. 


Court of Exchequer — Sittings at Nisi Prius, in Middlesex, 
after Trinity Term, before the Chief Baron and a Special 
Jury, June 23, 1848. 


Norripce v. Rrptey anp ANOTHER. 


Religious sect — personal liberty — rights of insane persons. 

Unless a person, alleged to be insane, is of unsound mind and dangerous to herself 
and others, no person can remeve her from her home to an insane asylum, without 
the sanction of a commission of lunacy. 

All who sincerely entertain any peculiar doetrine ought to be allowed to enjoy it, so 
long as the principles and acts, enjoined by it, are not forced offensively upon soci- 
ety contrary to law or public morals. 


Tus was an action to recover compensation in damages for 
the incarceration of the plaintiff in a lunatic asylum, under 
the pretence that she was of unsound mind at a time when, 
in truth, the plaintiff, a maiden lady, was perfectly sane. ‘The 
pleas put upon the record in answer to the allegations set forth 
in the declaration were first, ‘‘ not guilty ;”’ and then, that the 
plaintiff was of unsound mind, and that it was unsafe for herself 
and others that she should be at large. 

Mr. Cockburn (with Mr. M. Smith) for the plaintiff. 

Sir F. Thesiger, Mr. Crowder, and Mr. Bovill for the de- 
fendant. 

Mr. Cockburn said that this was not only one of the most painful but 


one of the most serious cases that had ever been brought under the con- 
sideration of a jury. The complaint made was by a maiden lady, a Miss 
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280 Recent English Decisions. 


Nottidge, against some near relatives, a brother and a brother-in-law 
(as the learned counsel was understood to say,) for having, without 
the least foundation for the justification ef such a proceeding, caused 
her to be incarcerated, and kept in confinement for a considerable time, 
in a madhouse, and, as far as an opinion could be formed on the subject, 
seeing that there was not the most distant ground for taking that step, 
it could only be concluded that the intention of the defendants had been 
to keep her in that confinement so long as the breath of life remained in 
her. Here the plaintiff was kept, notwithstanding all her appeals to 
the authorities of the madhouse, from about the 12th of November, 
1846, until the month of January, 1848, when, by a miraculous course 
of events, she effected her escape from her prison of horrors. Having 
given this brief sketch of the immediate cause of the outrage, he would 
now direct the attention of the jury to the details of the proceedings, 
The plaintiff, Miss Nottidge, was a maiden lady, having attained what is 
usually considered the meridian of life, and was one of several children, 
each in the possession of a fortune of £6,000 which was invested in 
the public funds. In the year 1846 the plaintiff was living with her 
mother at Rosehill, in Suffolk. She had three sisters, who were re- 
spectively married to a Mr. Price, a Mr. Thomas, and a Mr. Cobb. With 
two of these sisters the plaintiff had been more particularly brought up, 
and the result was that an affection and intimacy far exceeding that 
usually existing between grown-up sisters had sprung up and continued 
even after the marriages. In the autumn of 1846 the plaintiff went to 
pay these sisters a visit at Weymouth, from which place she had accom- 
panied them to Exeter and Taunton, and at length joined them when 
they had taken up their abode at Spaxton, or Charlidge, in Somerset- 
shire. Now, it happened that the husbands of these sisters, Mr. Price 
and Mr. Cobb, had adopted peculiar views and notions with regard to 
their religious duties and observances. The jury were doubtless, like 
himself, fully aware that there were various and different religious asso- 
ciations and communities scattered about all over the country. Some of 
these were bodies of persons living together in public societies. Some 
there were who, living together, had their goods and meals in common, 
all residing together in one establishment. Amongst those communities 
there was one which had been known as the community of ‘* Lampeters,”’ 
aud from that body those who would be found to have been the chief 
movers in the present proceedings might be said to have sprung, and 
about two or three years since they took up their abode in a village 
called Charlidge, adjoining Spaxton, where they all lived in what they 
denominated ‘‘ Agapomone,”’’ and it was with one of the sisters of that 
body that the plaintiff was living in lodgings when the outrage com- 
plained of had been committed. It appeared that Miss Nottidge had a 
brother-in-law (the defendant Ripley,) who lived in the city of London ; 
and, with two other gentlemen, in the month named, he had proceeded 
to the cottage where she was living, and, having obtained an entrance by 
the back of the house, two of them went into the room where she was 
sitting, and, laying hold of her, dragged her out of the house, notwith- 
standing her struggles and screams, and forced her into a carriage, without 
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either bonnet, or shawl, or shoes, having nothing on her feet but carpet 
slippers, and then off they drove as fast as the horses could put their feet 
to the ground. At length they arrived in town, and then they proceeded 
to place her in one of those many madhouses called ‘* asylums,’’ this 
particular one being that kept by a Dr. Siillwell, at Hillingdon, not many 
miles from the metropolis. In this asylum the plaintiff had remained in 
confinement until, having effected her escape, she communicated with her 
friends, from whom she had been dragged by the defendants fourteen 
months previously. Mr. Cobb at once came up to London, and was pro- 
ceeding down the railway, when, on their arrival at the Farringdon-road 
station, they were met by one of the keepers of the madhouse, who 
insisted on re-conveying the plaintiff to that establishment. ‘Thither Mr. 
Cobb accompanied his sister-in-law ; but, whilst the lady was taken in, 
he was rudely turned out of the house. But the relations had now as- 
certained where it was that the plaintiff was confined, and they therefore 
availed themselves of the power of calling in the aid of the commissioners 
in lunacy, by whom an inquiry was set on foot, which inquiry terminated 
in the instant release of the Jady from the eruel inearceration to which 
she had been subjected by the defendants for so many months. For that 
incarceration, and the horrors the plaintiff had suffered, it was that she 
now sought compensation; and, when he had proved the case which his 
instructions told him he could make out, he felt that he might confidently 
look for damages most abundant and most ample. 

A witness of the name of Waterman was then called, to prove that he 
had been applied to by the defendant Ripley to show them how they 
could the most easily get into the house where Miss Nottidge was living 
without her being aware of their being in the place. He also proved 
that he had seen that gentleman, with another, enter the house, and 
presently drag the lady out of the house, in the midst of her screams 
and struggles, and force her into a carriage which they had in waiting, 
without either bonnet, shawl, cloak, or shoes on, and then drive off as 
fast as they could. The witness also stated that he had since identified 
the defendant Ripley at his counting-house, in Great Tower street, 
London. The plaintiff had made every resistance that was in her power. 

The cross-examination of the witness elicited the following facts : — 
He said, I know the place called the ** Agapomone.”’ 

Sir F. Thesiger. — The ‘ Abode of Love,’ is it not? 

The witness did not know exactly what it meant, but there were a 
great many persons living there. He then proceeded : —I don’t know 
who is the head of the establishment. There is a Mr. Prince, a Mr. 
Price, a Mr. Cobb, a Mr. Thomas, and a Mr. Starkie, in the establish- 
ment. I have never been inside. I should say there were twenty or 
thirty persons living there. At the top of the building there is a flag, on 
which is painted a lion and a lamb, and on a scroll are the words, ** Oh 
hail, holy Love.’? (Loud laughter.) The flag is not lowered when Mr. 
Prince leaves the house. I have not attended their chapel. I don’t know 
that Sunday is a day of festivity with them. I have not been there on 
Sundays. I don’t know that I have seen them playing at ‘‘ hockey ’’ on 
a Sunday, but I have on other days. The women play at it as well as the 
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men. Mr. Prince was the curate of Charlidge, and Starkie was the 
rector. It is the adjoining parish. Both of them left the parish some 
years since, and returned to New Charlidge about two years ago. I did 
not know Miss Nottidge by name, though I did by sight. 

Joan Waterman. — 1am the wife of George Waterman. The plaintiff 
and a lady called Mrs. Prince lived in their house. When the two gen- 
tlemen came, they went into the room where the ladies were, and in a 
few minutes I heard a noise, and when I went to see what it was I saw 
the two gentlemen dragging her out of the house. The plaintiff screamed 
out that she would not go, but they said she should, and forced her out. 
The witness then went on to say that they dragged the plaintiff along 
without either bonnet or shawl and only carpet slippers on. The plaintiff 
had been three weeks there. She was a very nice, quiet lady, and there 
was nothing about her manners to make her think that she was dangerous 
either to herself or any one else. 

Cross-examined. — There is a high wall round the place. 

Eliza Waterman.—I1am the daughter of the last witness. I remem- 
ber these two ladies coming to live at our house. The plaintiff managed 
the housekeeping. When they first came to us the ‘*‘ Agapomone’’ was 
not finished. I waited upon the ladies, and the plaintiff was any thing 
but a madweman. She was very quiet and gentle in her conduct. When 
the two gentlemen came they followed me into the house. The witness 
then deposed to their having dragged away Miss Nottidge from the 
house against her will and efforts, and forced her into a carriage. 

Cross-examined. — 1 never had a great deal of conversation with the 
plaintiff. I never heard her say who she thought Mr. Prince was, nor 
that the ‘* Lord was wanting money.’’ The plaintiff never told me that 
she had had ** warnings from the Spirit.”’ Mr. Prince did not live with 
Mrs. Prince at our house. 

Re-examined. — I only had conversations with her about housekeeping 
matters. 

Sir F. Thesiger here admitted that the defendants were the parties who 
had taken the plaintiff away. He did this to save time. 

Lewis Price. —1 married a sister of the plaintiff in June, 1845, and I 
have known the plaintiff since 1844. There has always been a close in- 
timacy between the sisters. The plaintiff came down at the end of 1845 
to stay with us at Weymouth. We removed to Bridgewater. There is 
another sister, married to Mr. Cobb. Eventually we all went to Char- 
lidge. Had great opportunities of seeing the state of the plaintiff’s mind. 
I and my wife dwell at the ‘‘ Agapomone,’’ and Mr. and Mrs. Cobb also. 
It is considered as a “* private family,’’ entertaining religious views of our 
own, and in those views the plaintiff concurred. There was no unsound- 
ness of mind about her that I have seen. She was very gentle, quiet, and 
ladylike. I was not at Spaxton when she was taken away. We did not 
know for some time after where she had been taken to. That was in 
1848, in the early part of the year. Mr. Cobb went up to see her, and I 
went up in consequence of the miserable letter which she wrote to us. | 
went to the defendant’s, (Ripley’s,) but not to the asylum where the 
plaintiff was. I wrote several letters to the Lunacy Commissioners ; the 
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first was the 9th of April, 1848, and in consequence the plaintiff was lib- 
erated in the next month. 

Cross-examined. — This is not a religious society, but a ‘‘ private fami- 
ly,’’ and not an association. We don’t call ourselves by any name now, 
but we at one time called ourselves the ‘‘ Lampeter Brethren.”’ This 
‘‘ family has existed a year or two, and for that time the “ family ’’ have 
been living in *‘ Agapomone.”’ Before that we used to go about the coun- 
try together, and preached anywhere — even in the open air, if we could 
not get a house. We made announcements of our arrival. God is the 
head of our ‘* family,’’ and no one else under God. It is nota part of our 
belief that God is manifested in the flesh of any individual amongst us : 
no; nor have we any such blasphemy. We do not pay any particular hom- 
age to Mr. Prince. If a person said that he was ‘* God incarnate,” she 
was not of sound mind, or at all events she was under a delusion. I was 
ordained a priest of the church of England, and had a curacy in South 
Wales. Prince, after he left Charlidge, was curate at Stoke, in Suffolk, 
near to Mrs. Nottidge’s. The bishop dismissed me from my curacy. I 
cannot tell of my own knowledge that Prince was also dismissed. Mr. 
Thomas was ordained a deacon of the church of England, and Mr. Starkie 
was the rector of Charlidge, but he has ceased to be so for some years. 
We at length established ‘‘ the family ’’ at Charlidge, in the “* Agapo- 
mone.’’ 1 had no money, nor had the others any, until we married the 
Misses Nottidge. My curacy was in Wales; it was £70 a year. Mr. 
Rouse, the attorney for the plaintiff, is one of ‘the family,’’ [a laugh,] and 
lives at ‘** Agapomone.”’ 

Sr. F. Thesiger. —Oh! then you cannot even live in ‘* Agapomone ”’ 
without having a solicitor; you must even in the ‘* abode of love ’’ have 
a lawyer amongst you. [Loud laughter.] Is that so? 

Mr. Price. — Mr. Rouse lives there ; he is one of our ‘‘ family.’’ [Re- 
newed laughter.}] | There are as many as fifty or sixty in our *‘ family,” 
and they all live in the establishment ‘*‘ Agapomone.” We have horses 
and carriages, and we live in style, and we go out whenever we like, 
ride, or drive, or walk. We have money in the bank, and some of it we 
have purchased a farm with. ‘There was a chapel there once, but we 
have turned it into a residence. We abjure prayer altogether, and we 
never pray as a religion, but we pray by offering up prayers to God, by 
following a life of goodness to God, and by outward manifestations, su¢h 
as singing, and by healthy exercises, and ‘*‘ hockey’ is one of them. 
[Loud laughter.] I consider that all we do is to the *‘ glory of God.” 
That is the commandment of God. I consider that we are glorifying God 
when we eat and drink. Every one does as he pleases on the Sunday. 
We make no difference between that day and any other day. All of us 
play at ‘* hockey,’’ females as well as males, when they like. I married 
Harriet Nottidge; Mr. Thomas married Agnes; and Mr. Cobb married 
Clara. We were all married on the same day, at Swansea. The five 
sisters were at Charlidge to be present at the opening of achapel. I was 
married on the 9th of July, 1845. I saw my wife at Brighton, in 1844. 
I never preached on the seashore at Brighton, for at that time I was a 
minister of the church of England. 
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By the Court. —If it be true that once a priest is a priest forever, 
then I am still of the church of England. 

Cross-examination continued. — 1 saw my wife in 1844 at Brighton, but 
never went to her mother’s house, and after they left Brighton I then cor- 
responded with her. My wife is about forty, and is older than the plain- 
tiff. The day after my wife went to Charlidge, I do not know that Prince 
told her that it was the ‘* will of God that she should marry Thomas, and 
Clara that she should marry Cobb.’’ He never told me so. I made her 
an offer. I considered that it was the ‘‘ will of God that we should mar- 
ry,’ but I did not tell her so. The five ladies were at Charlidge, and in 
one day three of them agreed to marry three of the “family.’’ The 
ladies came there with Thomas and Turner, two of the ‘ family.”’ The 
day after their arrival the arrangements were completed for our marriages. 
The day on which the ceremony was to be performed I dined with Mr. 
Prince, and he did not tell us that three of the Misses Nottidge had con- 
sented, ‘‘in obedience to the will of God,” to marry us. Miss Nottidge 
was present on that occasion. I can’t remember that any thing was said, 
except that we intended to marry; each of us said so; we spoke of it 
together. I don’t remember, it having been proposed for us to be married 
at Brighton, that it was said that Wales would be better, because Mrs. 
Nottidge, the mother, was at Brighton. I do not know that either of the 
ladies objected to the marriage taking place until a communication had 
been made to the mother on the subject. I never heard it said to them 
that “they must read the book of Jonah, and then that they would see 
the consequence of their disobeying God’s command.’’ I intended to 
marry one of them before they came. ‘There were not any marriage set- 
tlements made. Each lady had £6,000. I have received my share. 
After the chapel had been opened the plaintiff and the other sister re- 
turned to Brighton, and my wife went to Rosehill, her mother’s house, 
to fetch her clothes. Her mother was then at Brighton. Mrs. Thomas 
also went to Rosehill, but Mrs. Cobb remained behind. In about a week 
they returned, and then we all went to Swansea, where the marriages 
took place. Mrs. Cobb and my wife are living in the ‘* Agapomone.”’ 
Mr. Prince does not assume the signature of ‘‘Amen.’’ I have never 
seen these letters before. They are not his handwriting; that I ean tell. 
I have seen him write, but I cannot give a belief as to these having been 
written by him, although I am familiar with his writing. It resembles 
his writing, however, in some respects. ‘There are some of the “ family ” 
whose writing is very much like Mr. Prince’s, and I think the letters are 
from one of these — one of ‘the family.’’ There are two or three of 
‘*the family ’’ who write very much alike. Mrs. Prince, Mrs. Starkie, 
and Mr. Price write very much alike. Mr. Prince uses the name of 
‘‘ Amen,” and frequently puts it at the end of a letter, and no other sig- 
nature — but I don’t mean that he puts it there as a signature. He puts 
‘* Amen”? at the end of his letters, but I cannot say that he does so as a 
signature. The plaintiff has been at the “ Agapomone”’ ever since her 
return from the asylum. When she came back she made over all her 
property to Mr. Prince, to protect it from any other persons, and from the 
defendants. I knew from her that her property was in the bank in her 
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own name. I cannot tell whether Prince has it in his own name in the 
bank, or not. I did not know that Miss Nottidge had had a note signed 
‘* Amen,”’ stating that ‘* the Lord had need of £50 for his glory.’’ She 
gave the money, though. We have all our separate properties. ‘The 
expenses are paid by the managers, Mrs. Cobb sometimes, and several 
others. Whoever wants money can have it. 

Sir F. Thesiger. — Dear me, what a pleasant establishment! Is there 
any vacancy! [Laughter.] 

Cross-examination continued. — The plaintiff pays the expenses of this 
action. Her money is in the bank, in the name of Mr. Prince [loud 
laughter,] and she can have any thing she likes. We have some blood- 
hounds in the establishment, and we take them out when we like. ‘They 
were not loose when the attorney's clerk was there. ‘The doors were 
not locked to prevent him from coming in, any more than against any 
one else. I don’t know that the subpenas were thrown over the wall. 
The plaintiff does not play at ‘* hockey,’’ but she sometimes rides out in 
the carriage-and-four. When Mrs. Prince was living at Waterman’s Mr. 
Prince was at Weymouth. We do all kneel down in a circle round 
Mr. Prince, and venerate him. 

Re-examined. —I was dismissed from my curacy about 1844. It was 
not in consequence of my holding peculiar religious opinions, but because 
I had held certain meetings for religious purposes of which the Bishop 
did not approve. At that time I had not preached in the open air. All 
our singing is the singing of hymns, and our instrumental music is of a 
sacred character. There are hundreds of the same community besides 
those who are in the “‘ Agapomone.’’ We breakfast and take all of our 
meals in the same room together. We have a large room. Our praises 
of God, by singing, are sometimes in the open air, and at others in the 
rooms. It is a very large building. They have never made an attempt 
to make out my wife to be mad, nor that I] was mad, or Mrs. Thomas, or 
Mrs. Cobb. The plaintiff told us what the defendants had been doing 
with her money whilst she was shut up, namely, that Mr. Ripley had 
taken it, contrary to her wish or will, and that the reason for her wanting 
it to be placed in other hands was that she would not let him take it, and 
so it was put in Mr. Prince’s name. [Laughter.] 

William Cobb.—1 am a civil engineer. I married one of the sisters, 
and have been living at Charlidge. I have known them since 1844. I 
have resided at Charlidge on and off for the last seven years. Miss Not- 
tidge is perfectly free from madness, and was always treated as such. 
After the plaintiff had been taken away, in November, 1846, in conse- 
quence of a letter I received in January, 1848, I came up to London, and 
met the plaintiff at a hotel in Cavendish square. I was afterwards pro- 

ceeding with her to Charlidge, but she was stopped at the Farringdon- 
road station by one of Dr. Stillwell’s keepers, by whom she was taken 
back to the asylum. I applied to have an interview with her at the 
asylum, but they turned me out of doors. 

Cross-examined. — We have been living together as a ‘‘ family ’’ more 
or less for about seven years. I had other funds than the money I got by 
my marriage. At the time I first went to Charlidge I was in the employ 
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of the Bristol and Exeter Railway Company as an engineer, and since 
then I have been living at ** Agapomone.’’ I married one of the plain- 
tiff’s sisters. We had no settlement made. The amount was £6.000 
each. 1 do not know that there is a life interest of £4,000 at the death 
of the mother, and all I can say is that | am obliged to you for the infor- 
mation. [Laughter.] | have heard all that the last witness has said. 
We were two days at Taunton, and it was during those two days that 
all our marriages were agreed upon. 1 do not pray, certainly. I never 
pray. Mr. Prince is not at the head of us, but God is. God has the 
care of us. We look up to Mr. Prince with respect, but not with ven- 
eration, nor with reverence, but we look up to God in that way. I should 
say it would be a gross delusion to look up to Prince as God. The 
plaintiff told me that she did not look up to Mr. Prince as God. She 
told me also that some one at the asylum had told her that she had said 
so, but that it was not true, for she did not believe that that gentleman 
was God. ‘This conversation took place while we were at the station. 
We call one another “ brother;” * brother Prinee,’’ and not “ brother 
‘Amen.’’’ We do not assume holy names. We do not style Mr. 
Prince ** Amen.’’ I should say this is not his handwriting, but 1 could 
form a notion upon the subject. [A laugh.] 1 believe it to be written 
by Mr. Starkie. This one might be his, but I cannot say, and I should 
think it was so. 

Re-examination. — When I came up for the plaintiff I was with her at 
seven o'clock in the morning, and remained with her for many hours until 
the keeper stopped us at the Farringdon-station. The plaintiff was in 
a perfectly sound state of mind. I very well knew her religious opinions 
at that time, and | am certain I have never at any time heard her say 
that she looked up to Mr. Prince as God, or any thing of the kind. 


Sir Frederick Thesiger for the defence. He was quite willing to admit 
that this was a very serious case, if it were true that the defendants had 
been guilty of the base and mercenary motives which had been attributed 
to them. It was said that the design of the defendants, who stood in the 
intimate relationship of brother and brother-in-law, was to get possession 
of the property of the unfortunate lady (the plaintiff) for the benefit of 
themselves and their families, and, in order to accomplish it, that they had 
not scrupled to take her from her quiet and tranquil home which she had 
selected, and to expose her to all the restraints and horrors of a mad- 
house. Now, he would show that this was a very false and, at the least, 
a very exaggerated account of the real state of the ease. He admitted 
that he had no right to interfere with the religious opinions of any person 
who was competent to decide for himself, however absurd and extravagant 
they might be. The Agapomone, or ‘* Abode of Love,’’ in which the 
plaintiff had taken up her abode, contained, among its inmates, four apos- 
tate clergymen, a civil engineer, a farmer, a solicitor, and two blood- 
hounds ; and in it all prayer was abandoned, which was one of the duties 
emphatically enjoined upon us by our religion; and though he could not but 
feel disgusted at that, and at the efforts of this sect to creep into families, 
and spread misery and desolation wherever they went, yet, if the plaintiff 
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was of sound judgment, he admitted that her opinions upon such subjects 
were no justification to put her under any restraint. But if she was not 
a free agent, and had been irresistibly drawn into a vortex of low and 
degrading associations, it was incumbent upon her family, not merely as 
a right, but as a high moral duty, to pluck her from her dangerous posi- 
tion. In 1844, the mother of the plaintiff was left a widow with seven 
daughters, two of them being married. The family resided at Rosehill, 
in the most perfect happiness; but unfortunately Mr. Prince, who was 
the curate of the neighboring parish of Stoke, and who had either been 
dismissed from his office or had resigned it, exercised a most fatal influ- 
ence upon the family. After preaching about the country in the open 
air, he went to Brighton, and in some way or other managed to commu- 
nicate with the daughters. ‘Three of them, it appeared, left for Brighton, 
where they took up their residence, and where they were in the habit of 
attending the ministry of Mr. Prince. ‘They afterwards returned to a 
place culled Charlidge, where they formed a notion that it was the will 
of God that they should be united to three of the members of the Aga- 
pomone, which had been established there. ‘Their marriage took place 
accordingly, notwithstanding the remonstrances of the mother; each of 
the daughters having £6,000 in the Bank of England in their own name, 
these sums immediately became the property of their respective husbands. 
It would have been thought that, having obtained so much of the property 
of the family, their exorbitant desires would have been satisfied, and that 
they would have spared the two remaining daughters. But in the month 
of December, 1845, a Mr. Starkie and a Mr. Turner came to Rosehill 
to carry away another daughter. They succeeded in effecting their 
object, alihough Mrs. Nottidge endeavored in every possible way to 
dissuade her from going with them. Mrs. Thomas, one of the daughters 
who had been previously married, however, left the Agapomone, and 
returned to her mother’s roof, and in consequence of the information 
which she gave, the nother was induced to entertain apprehensions re- 
specting her only other remaining daughter, who was then at Charlidge. 
Knowing that she was of unsound mind, and by no means a free agent, 
she desired the two defendants to go down to Charlidge and release her 
from the degrading position in which she was placed. They did so; and 
after getting possession of her person, they placed her in the Hanwell 
lunatic asylum, having in the first instanee obtained a medical certificate 
of her mental incapacity to act for herself. There could be no doubt 
about the state of her mind, for he should prove that when admitted she 
was in a state of great excitement, declaring that Mr. Prince was God 
Almighty — that he was God manrfested in the flesh. ‘They could easily 
imagine that such would be the effect upon a wWeak-minded person, of 
nervous and irritable temperament, when such tenets as Mr. Prince’s 
were made known to her. In May, 1548, she was discharged by the 
commissioners of lunacy, on the ground that they thought she was capa- 
ble of acting for herself. But it did not say much for her sanity that 
immediately afier being released, she went to the bank and transferred 
over the whole of her money to Mr. Prince, and gave him the uncon- 
trollable dominion of it. And it was strange that Mr. Prince, who was 
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the moving spirit of all, had not been brought forward as a witness. If 
(said the learned counsel) daughter after daughter had been sacrificed to 
their mercenary views, and not being satisfied with the misery which they 
had produced, they had endeavored to grasp the one remaining daughter ; 
and if they (the jury) believed that daughter was of weak mind, easily 
excited and influenced when such awful thoughts as those already men- 
tioned were continually addressed to her, he would ask them with perfect 
confidence, would they have allowed her to remain exposed to dangers 
both with respect to her present and eternal welfare, or would they not 
rather, acting upon the motives which influenced the two defendants, 
have felt justified in rescuing her from her degrading position’ On the 
one high ground of morality alone would he rest in submitting this case 
to them, confidently trusting that the result would be a verdict for the 
defendants. 

The learned counsel made a powerful and eloquent speech, of which 
the above is only a résumé, and at its conclusion a suppressed burst of 
applause came from the auditors in the court. 


The following witnesses were then called : — 

Mrs. Nottidge. —1 am the mother of the plaintiff, and lived at Rose- 
hill when my husband died, with my daughters, in 1844. My unmarried 
daughters were living with me in 1843. Mr. Prince came to preach at 
Stoke, and my daughters sometimes went to his chureh. I heard of his 
going to Brighton. Louisa (the plaintiff) and Agnes took a house at 
Brighton. ‘That was before the death of their father. 1 sent for them 
from Brighton when he was dying, and when they came they said they 
should not have done so but for the ‘ will of God.’’? He died in May, 
1844, and my daughters returned to Brighton in August. Clara stayed 
with me. I afterwards went to Brighton and took up my abode with 
them, but I did not join them in their devotions, and I told them I would 
never receive Mr. Prince into my house. One of my daughters had mar- 
ried Mr. Ripley, and the other the Rev. Mr. Roberts, rector of Haverhill. 
I remember Mr. Prince coming to the house, but I would not see him. I 
was compelled to lock myself up in my bedroom to prevent his intrusion 
upon me. I recollect my daughters going on a Monday to be present at 
the opening of the chapel at Charlidge. ‘They were to return on the 
Saturday. But only two came back, and my daughter, the plaintiff, 
(Louisa,) not until Sunday morning. 1 spoke to her on the impropriety 
of travelling on a Sunday. Louisa said Mr. Prince had written a prayer 
which said they must not travel on a Sunday, but then he made another, 
when he said it was the * will of God’ they could travel on a Sunday, 
and she also told me, with tears in her eyes, that the other three sisters 
were going to be married, as it was the ‘* will of God’’ that they should 
then marry. She then told me that “ brother Thomas’’ was coming 
to sleep there that night. I said I would not consent to that. This 
‘*brother Thomas’’ afterwards married my daughter Agnes. The 
plaintiff said it was of no use my objecting to his coming, as it was the 
“will of God’ that he should, and in he would come, and accordingly 
in he came at ten o’clock at night. I said I should leave the house if 
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this were done, for it was very improper. My daughter went up to him, 
and when they came down they told me that it was the ‘ will of God,”’ 
and stop there he would. In consequence of this I went to a friend’s 
house that night; and on the next day, when he had left, I returned. 
They then told me that he should return at night, and that it was ‘the 
will of God” that another man (Turner) should also come with him. | 
objected, but they said it was the * will of God,’’ and they must submit. 
I then wrote off to Mr. Ripley to come down. It was impossible for any 
man to be more kind than he had been to all of us at all times. I after- 
wards heard that the marriages were to take place at Swansea, and | 
went down to prevent them, but it was of no use, for they said it was the 
** will of God” that they should be married. After this I went to Rose- 
hill, where the plaintiff and Cornelia were. That was in December, 
1845. Mr. Starkie and Mr. Turner came to Rosehill. From what was 
said to her the plaintiff said to me that she must go, but that it was 
tearing the flesh from her bones to leave me, and that it was the ‘* will 
of God” that she should go, and go she must. The men gave the 
plaintiff two hours to pack up, and at the expiration of that period they 
drove up in a carriage, and took her away. That was the last time I saw 
my daughter until she was brought back by the defendant. 1 am now 
seventy-six years of age. I went to Weymouth to find my daughter and 
to bring her away. 1 had heard that she was living in Weymouth in the 
greatest sin and iniquity. I told Mr. Ripley of what I had heard from 
several friends, and from many letters. These reports I communicated to 
the defendants, and they went down to Charlidge in consequence. When 
I was at Weymouth I saw two of my other daughters, but they refused 
to give me any information as to where she was. I was six weeks 
making my search, and was not successful. I offered a reward, but it 
was of no use. I consulted the two defendants and Mr. Pepys as to 
what could be done. I afterwards found a clue to where she was, and I 
then begged of the defendants to go and bring my daughter away as 
quickly as they could ; and at once down they went, for 1 was in such a 
wretched state of mind about her. 1 saw them with my daughter on 
their return. She was brought at once to me, and | conversed with her. 
This was at Mr. Ripley's, in Woburn place. She told me that if it were 
the *‘ will of God,’ she should be at Charlidge on the Wednesday. 
This was on the Monday. I put down on paper what she said. It was 
when I spoke to the plaintiff about Mr. Prince that she said, ‘* | know 
no such person. God now dwells only at Charlidge, in the flesh of him 
I once knew as Mr. Prince. God, who made all, and all the world, is 
now manifest in him whom I once called Mr. Prince. He has entered 
his tabernacle of flesh among men, and | have seen God face to face. 
He will deliver me wherever I am taken.” Afier this, I sent for my 
brother, who saw Louisa, and by his advice the medical men were sent 
for. 

The Lorp Cuter Baron. — Why did you not have a commission of 
lunacy ; why lock her up for fifteen months? You should have had the 
sanction of the law for such a step. 
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Mr. Crowder said it was done with the view of keeping the matter as 
quiet as possible. 

Cross-examined.— I had no communication with my daughter from the 
time Mr. Starkie fetched her away until Mr. Ripley and my son brought 
her back. At this conversation my daughter said she should never die. 
If she would have retired with me to Rosehill, in the care of a keeper 
or otherwise, I would have taken her to Rosehill, but my daughter said 
that she should go where it was “God’s will.” My intention in getting 
her up to town was to keep her under my roof with a keeper, if neces- 
sary. I did not wish to have a keeper, if she would remain under my 
roof and control without; and then if she still insisted upon returning to 
Charlidge, I meant to put her in a lunatic asylum. I visited my daughter 
twice in the lunatic asylum before I left town for Rosehill. I also saw 
her there a few months afterwards, but then my daughter said she had 
not any mother. I never heard either of my daughters say tnat I had 
said that it was my intention she should live and die in the lunatic 
asylum. I had never said any such thing. Mrs. Cobb asked me to allow 
the plaintiff to be released from the asylum, and also said that she wanted 
to see me; but I said I would not see her as she said she had no mother. 
It was part of my directions that my daughter should not be allowed to 
communicate with any person but with my family and my friends. I 
excluded the daughters at the Agapomone, of course, from all communi- 
cation with her. 

Re-examined. — I acted under the firm belief that my daughter’s mind 
was affected when I gave the direction to the defendants. 

Mr. John Pepys, the brother of Mrs. Nottidge, said — I am living at 
Lower Berkeley street, Grosvenor square. 1 was consulted by my sister 
about the plaintiff. I remember Mr. Ripley and my nephew guing down 
to fetch up the plaintiff, at the desire of the mother. I saw her the 
morning after arrival. In my opinion, her mind was under a strange de- 
lusion. ‘The only answer I could get from her was, “the Lord’s will ”’ 
that she should live down at Charlidge, and that was the only reply I 
could obtain from her. I gave directions that a medical man should be 
sent for, that she should not be left alone, as I thought she might do her- 
self some injury. 

Cross-examined. —I was the first to recommend that a medical man 
should be called in. 

Thomas Morton. — 1am a fellow of the College of Surgeons, and was 
called to see the plaintiff. 1 examined her, and found that she had left 
her home to follow a person of the name of Prince, whom she believed 
to be Almighty God. She declined at first to reply to any of my ques- 
tions. She said | had no right to ask any questions whatever. A fter- 
wards she replied as to the state of her health. I have had considerable 
experience in cases of insanity, and had no doubt of the propriety of 
signing a certificate stating her unsoundness of mind. 

Dr. Rowland and Dr. Stillwell confirmed the foregoing evidence of 
unsound state of mind of the plaintiff, which was also confirmed by Dr. 
Turner, a gentleman of forty years’ experience in these cases. 

The usual hour having arrived for the rising of the court, the case was 
adjourned until the following day. 
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Conciusion, June 26.— This extraordinary trial was again resumed. 
The first witness called was 

Mr. My/ne, one of the commissioners of lunacy, and a member of the 
bar, who said that in the course of bis duty as one of the lunacy com- 
missioners, he saw the present plaintiff, Miss Louisa Nottidge, on two 
occasions, while she was a patient in the establishment of Dr. Stillwell. 
The case of that lady had previously been the subject of much inquiry 
and discussion amongst the commissioners at the various meetings. He 
saw the lady in the first instance in the company of Dr. Prichard, and 
on that occasion, from his examination of the lady, he was quite satisfied 
of her unsoundness of mind. Unfortunately, Dr. Prichard had died 
since ; but he could state that that lamented gentleman had entertained a 
much stronger opinion even than himself as to the plaintiff being a very 
fit subject for confiement in the asylum. 

The Lorp Cuter Baron. — Mr. Mylne, was this lady in such a state of 
mind as to be dangerous to herself or others ! 

Mr. Mylne. — Not so as I was aware of; not so far as I knew. 

The Lorp Cuier Baron. —If she were not so, then, how was it that 
you kept her in the asylum for seventeen months? 

Mr. My/ne. — My lord, it was no part of my duty to keep her there. 
I was only to liberate her if I saw good and sufficient reason fur adopting 
that course. 

The Lorp Cuter Baron. — It is my opinion that you ought to liberate 
every person who is not dangerous to himself or to others. If the notion 
has got abroad that any person may be confined in a lunatic asylum or 
madhouse who has any absurd or even mad opinion upon any religious 
subject, and is safe and harmless upon any other topic, I altogether and 
entirely differ with such an opinion; and I desire to impress that opinion 
with as much force as I can in the hearing of one of the commissioners. 

Mr. My/ne’s examination continued. — The second time he saw this lady 
she had declined and refused to enter into any private conversation with 
the commissioners, and therefore, in reference to that interview, they had 
not made an entry in the book. He was himself called to the bar in the 
year 1827, and had been appointed one of the commissioners in lunacy in 
1832. It had been the unanimous opinion of the commissioners that Miss 
Nottidge was of unsound mind up to May, 1548. 

Tue Lorp Cuier Baron. — You say of unsound mind, Mr. Mylne. 
Had she any unsoundness of mind upon any other subject under heaven 
except as to entertaining these peculiar religious notions! 

Mr. Mylne. — Miss Nottidye did not exhibit any symptoms of insanity 
on any other subject, my lord, that I observed. 

Examination resumed.— The asylum kept by Dr. Stillwell was con- 
sidered to be one of the best conducted in this country. It was most agree- 
ably situated, and was only intended for persons moving in the higher ranks 
of society, and such as could afford to pay high terms for their board and 
attendance. It was understood by the commissioners in the month of May, 
that the health of the patient was suffering from the continued confine- 
ment, and they had therefore felt themselves justified in directing that she 
should be set at liberty. There were several persons under the care of 
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Dr. Stillwell in his asylum, in respect to whom no commission de Junetico 
inquirendy had issued. There were about 500 patients who were in con- 
finement under the warrants of the commissioners, and there were about 
15,000 who were in confinement in asylums, in respect of whom there had 
been no commission of inquiry; 9,000 of that number, however, were in 
the pauper asylums. 

The next witness, Mr. Proctor, said he had been a commissioner in 
lunacy as many as seventeen years. He had seen this lady on the Ist of 
May, 1848. Monomaniacs were frequently under delusions in reference 
to matters of religion, and others in respect to other subjects. One of the 
results of that visit on the Ist of May was, that the patient was liberated. 
That which had passed upon the Ist of May at the meeting of the com- 
missioners was reduced to writing, and put into the form of a report, 
which had been drawn up by himself. [The report, which was very 
voluminous, was read. It set forth the detailed account of what had passed 
between Miss Nottidge and the commissioners upon the Ist of May, 1848. 
It appeared that the lady had accounted to the commissioners in a very 
rational manner for having hitherto refused to communicate with them 
when they had visited her. The plaintiff assigned as one reason that 
she had not been acquainted with the character of their functions, or that 
they had possessed the power of setting her at liberty; indeed, she had 
considered that they had wanted to report to her disadvantage. She de- 
nied that she had ever seen, or had had reason to believe, that any of the 
followers of Mr. Prince had been guilty of any profligacy or impropriety 
of conduct, although she had been perfectly aware that they had been 
accused. The plaintiff had then gone on to say that she believed in the 
Testament, but that she adhered to the opinion that Mr. Prince was the 
tabernacle in which God’s spirit now dwelt on earth.] The witness then 
stated, that he had been of opinion that in May, 1848, the period at which 
Miss Nottidge had been liberated, her delusiens on religious subjects still 
continued. Indeed, the circumstance of her having since her release 
transferred all her property over to Mr. Prince, the individual who all 
through the proceedings had appeared to be the main object of her delu- 
sions, had subsequently satisfied him that not only was she of unsound 
mind, but insane. The commissioners did not think it advisable, where 
the disease appeared to be temporary only, that a commission of lunacy 
should be applied for. 

A clerk frem the stock office of the Bank of England stated, that on the 
29th of May, 1848, there was a sum amounting to £5,728 7s. 7d. in the 
three and a quarter per cents., of which the defendant had previously been 
accustomed to receive the dividends. This sum was transferred into the 
name of Henry James Prince, on the Ist of June. 

Mr. Stedman was then called, when he stated that he was the medical 
attendant upon the family of the defendant Ripley. He had been called 
to see this lady, but he had declined to act in consequence of his being 
connected with the family, and he therefore suggested that other medical 
advice should be called in. 

This being the case for the defendants, 

Mr. Cockburn then replied in one of the most eloquent speeches that 
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has been heard in Westminster hall for many years. He took a review 
of the many instances in which religious sects had burst forth, where 
even the existence of nations had been hazarded; and he asked the jury 
to pause, and to consider how great and how large had been the differ- 
ences upon religious subjects ; how great the dissensions they had caused 
in families; how many dissensions they had caused amongst friends; and 
how greatly they had tended to the distraction of nations. These were 
the sacrifices which man made to God, in his earnest desire to worship 
his maker in that way which he in his heart conceived to be the most 
acceptable to him. In the present case it must be remembered that they 
had to deal with the rights and liberties of a fellow creature, and that 
fellow creature a woman. A severe wrong had been committed upon 
this lady, but he was unable to tell them in what way they were to meas- 
ure their damages so as to meet the claims of a lady, who, by that 
wrong, had been made to undergo an odious incarceration of seventeen 
long months’ duration, she all that time laboring under the severe suffering 
of knowing that she was most unjustly and most harshly treated by some 
of those by whom she ought to have been cherished. Man’s struggle 
appeared to be to endeavor to identify himself with his God, and sometimes 
his efforts might seem to be of a most presumptuous character. But for 
himself, he trusted, that however bold, however presumptuous those 
efforts might be, the compassion of the Almighty would look lightly upon 
the error, and pardon the mistaken energy of his creatures, and that the 
sphere of merey would include all those who had sought Him in sincerity 
and in truth. 


The Lorp Cuter Baron proceeded to sum up the evi- 
dence. Tis lordship said that the jury must find a verdict for 
the plaintiff upon the plea of “ not guilty.” Because the evi- 
dence had clearly proved that the defendants had been guilty 
of a portion of the acts which had been charged against them ; 
for it was proved that they had gone down to Charlidge, and 
dragged the plaintiff from the peaceful and quiet home which 
she had selected; and then as to the next plea — the plea 
of justification — namely, that the plaintiff was a lunatic, 
and not capable cf taking care of herself, and was in such 
a state of mind as to be likely to injure: herself and other 
persons, and that it was in consequence of her being in that 
state they had put her in a place of safety — that plea was 
not made out. Now, he was bound to say, that the law had 
been correctly laid down by the learned counsel who had just 
sat down — namely, that if the jury considered, upon the evi- 
dence, that the plaintiff was not in such a state as to be dan- 
gerous to herself and others, then, that the plea to that effect 
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' not having been made out, the verdict ought to be for the 


plaintiff upon that issue also. The evidence had clearly shown, 
as applicable to this branch of the case, that the conduct of 
the plaintiff had been perfectly consistent, even in respect of 
her delusions. The lady entertained a strong opinion on a 
religious subject, and to that opinion, whether right or wrong, 
she had adhered. Then it appeared to him that the defendants 
were not in any way justified in having adopted the course 

they had taken, unless the jury should think that the plaintiff 

was of unsound mind and dangerous to herself and others. If 

she were not so, then the defendants had no right to go down 
: and drag her away, as they had done, from her home, for 
Charlidge was the home she had chosen, and then to cause her 
to be placed in an asylum. If, then, the jury should be of 
opinion that the plaintiff was not in that state of danger, it was 
clear their verdict upon the second plea must be for the plain- 
, tiff also. The question, however, was entirely for the jury, 
and they must exercise their own judgment in the matter. If 
they should in the end determine upon finding for the plaintiff, 
then they would have to consider what amount of damages 
they would award to a lady who, although perfectly sane unless 
B. it were upon the subject of religion, had been incarcerated in 
at a lunatic asylum for the space of seventeen months. There 
could be no doubt, if this lady was not insane and dangerous, 
that a most unjustifiable outrage had been committed upon her 
by the defendants in their own persons —a most unjustifiable 
outrage had been committed upon a lady who, it was admitted, 
was upon all other subjects perfectly sane. But the defendants 
had said they had taken this step for the purpose of rescuing 
a beloved relative from the pernicious examples of a class of 
persons who entertained certain peculiar notions upon religion. 
His own idea of toleration was, that all those who entertained 
with sincerity any peculiar doctrine, however absurd that doc- 
trine might appear to others to be, ought to be allowed to enjoy 
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i that opinion without interference, so long as the principles and 
3 the acts they adopted were not forced offensively, or contrary 
, to law, upon the public notice, or against the public morals. 
If such persons sincerely entertained these doctrines, then they 
. were, in his opinion, as much entitled to be treated with respect 


as any other religious sect. But whilst this was so, the ma- 
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jority of persons in this country might look with horror and 
disgust at the views which these people had adopted. This 
was only one of the many bursts of strange fancies with regard 
to religion with which the country had been visited upon various 
occasions. ‘There was one point in this transaction upon which 
he felt called upon to offer a remark. It was, that whilst three 
of these sisters had been married to three members of this 
fraternity, not one of them had had the precaution of having 
a settlement drawn. It would have been not merely wise, but 
nothing more than right, that settlements should have been 


made to provide a maintenance for the wives in the event of 


any thing happening to the husbands. It would have been well 
if these gentlemen had had this done, for much cause of sus- 
picion of imputed motives in uniting themselves to ladies much 
older than themselves, would thereby have been removed. Le 
very much doubted whether, if in this case the plaintiff had 
been a man, or living under the protection of a husband, the 
defendants would have dared to have taken the step they had. 
When consulted by the mother, they ought to have refused to 
have taken that step until a medical examination or an inquiry 
by commission had been made. But they had not done so, 
and therefore they had made themselves liable to such a verdict 
as the jury might think fit to impose upon them. 

The jury retired for an hour, and then came back with a 
verdict for the plaintiff — damages £50; and said they begged 
to give their opinion that the defendants had not been actuated 
by any mercenary or unworthy motives in the steps they had 
taken. 

The damages were laid at £1,000 in the declaration. 
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Supreme Judicial Court of Maine, Penobscot County, June 
Term, 1849. 


W. B. 8S. Moor, in Equity, v. SAMUEL VEAZIE et al. 
Constitutional law — monopoly — injunction — rights of riparian preprietors — 


action — construction of statute. 
The riparian proprietors do not have the entire interest in the waters of a river, but 
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the whole community have rights therein, which entitle them to regulate its public 
use, and these rights may be exercised by the legislature, as the agents of the public. 

Seméle, that an act of the legislature of Maine granting to certain persons the ezelu- 
sive right to navigate certain portions of the Penobscot river, above tide waters, for 
a certain time, is constitutional. 

Where any party claimed to exercise a right granted by an act of the legislature, 
clearly unconstitutional, the court would not grant an injunction in his favor. The 
court would not refuse an injunction, if nothing appeared, primd facie, against its 
constitutionality, semdle. 

An act of the legislature granted to certain individuals the sole right of navigating the 
Penobscot above Oldtown by steamboats, for twenty years, on condition (1,) that 
the navigation of said river in certain specified parts should be improved ; (2,) that 
a steamboat should be built and run over the route; (3,) that a canal or railroad 
should be built around Piscataquis falls within seven years. Held, that, inasmuch 
as the act did not prescribe the mode of determining when the condition had been 
complied with, the actual running of a boat on the route prescribed must be consid- 
ered as the best proof of the performance of the conditions. 

Questions relating to the sufficiency of such steamboat, as to size, power, or the like, 
are not to be tested in suits between individuals. 

The “twenty years” specified in the charter commence running after the river has 
been so far improved as to be actually navigated by steam power, and the required 
railroad has been built and used. 

In certain cases, before an injunction can be granted, the complainant should have 
had his right determined at law, or have shown it to have been of long cont.nued 
existence and exercise. But where a state has authority to grant a right, and the 
grant is made upon conditions which are complied with, it is equivalent to the estab- 
lisument of the right by a trial atlaw. The only reason under such circumstances 
for refusing an injunction, would be the unconstitutionality of the grant. 

If, in improving the navigation of the river under the act above referred to, it becomes 
necessary to build a dam, which will have the eflect of preventing the passage of 
boats, rafts, &c., no damages can be recovered against the grantee, except by ripa- 
rian proprietors upon whose land the dam is actually constructed. The presump- 
tion will always be that such dams are necessary and are erected in good faith. 


Tuts was a bill in equity, praying for an injunction. The 
evidence was voluminous, but it is sufficiently set forth in the 
opinion of the court delivered by 

Sueptey, C.J. There are certain facts in this case about 
which there is no controversy. An act was passed by the 
legislature of this state, approved July 30th, 1846, entitled 
‘** An act to promote the improvement of the navigation of the 
Penobscot river,” granting to certain persons, whose rights the 
present complainant has, on certain conditions, the exclusive 
right to navigate a portion of the Penobscot river, above tide 
waters, for a certain time. 

Before July, 1846, that river had long been used for the 
running of logs, rafts, boats, &c., and had become for such 
purposes a public river; but the portion of it described in the 
act had never been navigated by steamboats of any description, 
nor in any way by steam power. The complainant and his 
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associates had expended some money, and performed certain 
labor on that part of the river, for the purpose of opening a 
passage for steamboats. During the year 1848 the complain- 
ant run steamboats on that part of the river where the naviga- 
tion was not obstructed by ice, or prevented by the low state of 
the water, with the exception of a mile or two of railway, made 
by him, within the limits mentioned in the act. And the steam- 
boat of the respondent, Veazie, has, since that time, under his 
direction, and with a knowledge of the facts, navigated that 
portion of the river. 

The complainant contends that the act is in foree; that he 
has complied with its conditions, and is entitled to the exclusive 
privilege ; that the respondents have unlawfully and injuriously 
interfered with his rights ; and that he is entitled to an injune- 
tion, to restrain them from further interference, until the final 
hearing of the bill. 

It is said on the part of the respondents that the act is 
unconstitutional and void. On this preliminary question the 
court do not intend to decide the question of the constitutionality 
of the law conclusively. To some extent that question must 
arise here. If, on an inspection of the act, the court should 
perceive that it is doubtful whether the legislature have the 
constitutional power to grant the right claimed, no injunction 
would be granted. But if on inspection of the act nothing 
appears against its constitutionality, the court would not decline 
on that ground to issue the injunction. ‘The state of facts may, 
perhaps, be different on the final hearing from what they now 
appear by the affidavits: and the court intend to say only, that 
prima facie the act does not appear to be unconstitutional. It 
is said in Daniel’s Ch. Pr., referring to 2 Bland, 461, that the 
object of an injunction is to keep things as they were before the 
interference, until the final decision; but those remarks were 
not intended to have an application to the state of things like 
those existing in the present case. Improvements were to be 
made, and, of course, alterations. 

It has been urged, for the respondents, that the riparian 
owners have all the interests in the waters of the river not 
acquired by usage, and that this is an individual, and not a 
public, right ; and that, therefore, the legislature have granted 
what belongs to individuals, and not to the state. Where the 
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right is common to all the community, the legislature have the 
power, as agents of the whole, to regulate the navigation of the 
river. As there is no mode by which the individuals, constitu- 
ting the whole community, can do it, the legislature may do it 
for them. 

This is no new doctrine. In Hale’s treatise De Jure Maris, 
a work generally approved, ec. 2, prop. 3, in discussing the 
prerogative in fresh water rivers, the law is thus stated. That 
“another part of the jurisdiction is to reform and punish 
nuisances, to reform annoyances and obstructions to the general 
right, &c., not in reference to the propriety of the river, but of 
its public use.”” The court are not aware that this doctrine has 
been denied in any state. The legislation has been, in many 
eases, in accordance with it. The legislature of this state, by 
an act, authorized the changing of the circuitous channel of the 
Saco river, by a canal, to a direct course. The action of Spring 
v. Russell, (7 Greenl. 273,) for an injury sustained by the 
plaintiff in running his logs, in consequence of the change in 
the channel of the river authorized by the act, was founded on 
the principle contended for in the defence in this case. The 
court decided that the act was constitutional, and that the 
plaintiff had no remedy, but under the provisions of the act. 
A similar course of legislation has been pursued in New Hamp- 
shire, Massachusetts, and Connecticut, respecting the navigation 
of the Connecticut and Merrimac rivers, by authorizing the 
erection of dams, locks, and improvements. 

sut it is contended, for the respondents, that if the act is 
constitutional, that the complainant has not brought himself 
within its provisions, so as to be entitled to an exclusive right 
of steamboat navigation in that part of the river. The statute, 
approved July 30th, 1846, c. 561, is entitled “* An act to pro- 
mote the improvement of the navigation of the Penobscot river.” 
The fourth section grants to William Moor and Daniel Moor, 
Jr., and their associates and assigns, “‘ the sole right of naviga- 
ting said river by boats propelled by steam, from said Oldtown 
as far up as they shall render the same navigable,” “for the 
term of twenty years from and after the completion of the 
improvement, as provided in the third section of this act,” on 
certain conditions. That section contains three conditions. 1. 
To “improve the navigation of said river from Oldtown to 
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Piscataquis falls, and from Piscataquis falls to the foot of the 


Five island rips.” 2. To “build and run over said route a 


steamboat.”” 3. ‘‘ And shall within said seven years build a 
canal and lock round said falls, or a railroad to connect the 
route above with the route below said falls.”” The first inquiry 
is, what is the meaning of the word improve. It is not defined 
in the act. The first section authorizes certain things to be 
done, but does not require that they shail be done. What did 
the legislature intend should be done by way of improvement ? 
One engineer, employed by the respondents, tells what ought 
to be done, and how much it would cost. Another engineer, 
employed by the complainant, proposes a different mode. And 
a witness, in his affidavit, says that the river was navigable for 
a steamboat before any thing was done. And if several differ- 
ent persons should examine with the view of determining what 
should be done, and how, there is little probability that they 
would agree. Some acts have described in what manner it 
shall be determined, when the conditions have been complied 
with; and in such ease the grant could not take effect, until 
the evidence of performance appeared in the manner prescribed. 
In this act there is no mode to be found by which this question 
is to be determined. The court, therefore, can ascertain whether 
the conditions have been performed only by looking at the object 
the legislature had in view. ‘The great and leading object man- 
ifestly was to introduce navigation by steam power on that part 
of the river, where it did not before exist, and to give certain 
advantages, to encourage its introduction. That appears to 
have been the main and controlling purpose. Now, it is an 
undisputed fact that steamboats were built by the complainant 
and actually went upon the route, described in the act, for a 
year or more. The court consider that the actual running of 
the boats by the complainant on the route described in the act, 
as the best proof of the performance of the prescribed conditions. 

But it is alleged, and it may be that it is so, that the legisla- 
ture intended to have steamboats of more power, and affording 
greater facilities. But this question is not to be tried by an 
individual. If one can do it, another may, and there might be 
constant litigation, and the verdicts might be various. If the 
legislature decrees that the object has not been accomplished, 
and that the contract has not been properly performed, they 
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may direct it to be tried in the proper manner; and that deci- 
sion will be conclusive. And such are the uniform decisions of 
the courts on this subject. 

The next inquiry is, when did the exclusive privilege for 
twenty years commence? It has been said for the respondents, 
that the exclusive right did not attach until every thing con- 
templated by the act had been fully completed; and that all 
this has not yet been done. For instance, that there was to be 
no exclusive privilege until the railroad or the canal had been 
fully completed. A part of the clause in the act, taken alone, 
would seem to favor such construction. But the whole statute 
is to be taken into consideration in giving a construction to 
particular words of it. It could hardly be supposed to have 
been the intention of the legislature, that the grantees were to 
be subject to competition, when feeble and struggling to carry 
the whole design into complete execution in all its parts, and to 
be free from it, and to have no competition when they became 
strong; nor that the grantees, by delaying the full completion, 
should extend their exclusive right forward to a time when more 
business might be expected on the river. If the words, to con- 
tinue, were inserted before the words for twenty years, it would 
seem to remove any doubt. But, admitting this construction 
to be incorrect, the exclusive right would commence when the 
river had been so improved that it was actually navigated by 
steam power, and when the required railroad had been built 
and used. It is said that the railroad is an insufficient and 
unsuitable one. If this be so, it is to be settled by the legisla- 
ture, if they think proper, by directing proceedings to vacate 
the charter. 

Ilas the complainant acquired such right, and placed himself 
in such situation, as to require the interposition of the court to 
protect him by way of injunction? It is said, that before an 
injunction can be granted, the complainant should have had his 
right determined at law, or have shown it to have been of long 
continued existence and exercise. In certain cases this is cor- 
rect. If the complainant relies on a private grant, and there 
is a denial of the right claimed, he must first establish his claim 
at law. But in those cases, where there has been a long con- 
tinued and uninterrupted possession and enjoyment of the right, 
an injunction may issue, without a trial at law. Where a state 
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has the right to make the grant, and it has been made, and the 
required conditions have been performed, it has been held to 
be equivalent to a determination at law, that the right exists. 
Unless it be a matter of doubt whether the act complained of is 
a nuisance, the only object of a trial at law would be to test the 
constitutionality of the grant from the state. In the case cited, 
Croton Turnp. Co. v. Ryder, 1 John. Ch. R. 610, the chancellor 
says, it is sufficient that the party is in possession of a statute 
privilege, unless the right to make the grant is a matter of doubt. 
In the present case, it has already been said, that the constitu- 
tionality of the act, for the purposes of this hearing, is not to be 
considered as a matter in doubt; and the decisions seem to be 
uniform, that the legislature have the right to regulate the nav- 
igation on fresh water rivers. The remark, however, is not 
intended to be so general as to include the great rivers passing 
through different states. The cases cited for the respondent, 
such as Ingraham v. Dunnell, (5 Mete. 118,) in Massachu- 
setts, and Porter v. Witham, in this state, (17 Maine R. 292,) 
say, that the court should not proceed to an injunction in doubt- 
ful cases. The principle to be derived from the authorities 
seems to be this. Where the statute right does not appear to 
be in doubt, and the act complained of is clearly a violation of 
it, the power of injunction may be properly exercised; but 
where there is doubt as to the statute right, or it is uncertain 
whether the acts complained of amount to a nuisance, an 
injunction should not be decreed until the rights become as- 
certained at law. And it has been holden, that where the acts 
complained of are or may be destructive of the rights of the 
complainant, an injunction may be granted. 

It is contended, in behalf of the respondents, that the dam 
on the western side of the river is not necessary, and that the 
object of the complainant in placing it there was not to improve 
the navigation of the river, but to prevent boats, rafts, and 
scows, from passing up the river; and thereby to increase his 
own profits.. (Here a reference was made to some of the afti- 
davits, and a portion of the testimony was stated.) If one of the 
respondents was the riparian proprietor of the land where the 
dam was erected, the act gives compensation for any land taken, 
and it is not apparent in what respect that fact can change the 
rights of the parties. It is stated in one or more affidavits, that 
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a workman who had been in the employment of the complainant 
in building the dam, said it was erected to prevent the existing 
navigation, and to introduce the mode by steam power. ‘The 
declarations of workmen employed, cannot bind the employer, 
if made without authority. An engineer of high reputation has 
examined that part of the river, at the request of the respond- 
ents, and gives his opinion that this dam is wholly unnecessary. 
Another engineer states that he was employed by the complain- 
ant to determine and direct the best mode of improving the 
river there, and that he directed the building of that dam, and 
that the complainant unwillingly assented to it. This engineer 
still thinks it necessary. It is said that the dam did not have 
the effect intended, and that on that account the railroad was 
built further up than it was first intended. If the grantee of 
the privilege acts in good faith in his attempts to accomplish the 
object of it, and to perform the stipulated conditions, the law 
will not permit any individual to destroy the works thus erected, 
and make himself the judge of their necessity. And while the 
contemplated works remain incomplete, it may not be easy to 
say with certainty whether they will be necessary or not. The 
destruction of the works erected by advice of one engineer can- 
not be authorized, because one or more other engineers esteem 
them useless. It is also said that the dam is made between 
the head and the foot of the falls, when it was required that the 
canal or railroad should be made round the falls. If the dam 
there was properly placed to facilitate the rising of the falls, it 
cannot be said to be unnecessary. Although the complainant, 
by the act, is required to build a canal or railroad around the 
falls, yet he is authorized by it to improve the navigation of the 
river between the foot and the head of the falls, as well as in 
other places; and he may, if it be practicable, so improve the 
falls as to enable him to ascend them a part of the distance by 
means of steam power, and the rest of it by railroad or canal. 
The inquiry then will arise, whether the respondents have 
committed the acts complained of, and which are alleged to be 
destructive of the rights of the complainant, granted him by the 
legislature. It seems to be fully proved, and, indeed, is undis- 
puted, that one of the respondents, under whom the others act, 
has built a boat propelled by steam power, and has run it on 
this same route, in some places in the very channel cleared by 
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the complainant, and has done the same kind of business. This 
must necessarily be injurious, if not destructive, to the interest 
of the complainant under the legislative grant. The interference 
of the respondents is clearly shown or admitted. 

The court have jurisdiction; the right of the complainant, 
under the legislative grant, is not considered, for the purpose of 
this hearing, as being doubtful; and the interference with it by 
the respondents is shown. Is it then the duty of the court to 
grant the injunction? The power to grant it should not be 
exercised where there is an adequate remedy at law. The 
inquiry then is, if the complainant should eventually prevail, 
has he such remedy? It is apparent, that if there be competi- 
tion, there is no adequate mode of measuring the damages. 
There must be loss of business by the complainant, and there 
would be continual lawsuits. ‘The respondents may reduce the 
compensation in such manner as to afford no profits to any one. 
Again, it must be remembered that there have been cases where 
a person has done business for nothing, for the sole purpose 
of driving the owner off from the route ; and it is possible that 
it might be so done here. On the other hand, the consequence 
may be, that the boat of the defendants may become worthless, 
while the case is pending. But the court cannot shrink from 
performing its duty on that account. The respondent knew 
that the complainant’s boats had run before he built his. The 
respondent knew the facts, and is presumed to know the law. 
One of the parties must suffer loss. The one who acts under 
the authority of the legislature must not be selected to suffer, 
under such circumstances. 

In view of the whole case, it is the unanimous opinion of the 
court, that the injunction must be granted. 


First District Court of New Orleans. 
STaTe v. JOSEPH BRADLEY. 


No continuance will be granted on motion of a defendant, in order to procure new 

evidence, unless (1) such evidence appear to the court to be clearly material ; 
and (2) the defendant appears to have used due diligence ; and (3) it is clear that 
the evidence can be obtained at the time to which the trial is deferred. 
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By the statute of Louisiana, juries are authorized to bring in a verdict of “ enilty 
without capital punishment ;” and where a verdict was rendered in the following 
words, “ Guilty without capital punishment, and recommended to the mercy of 
the court, on the ground of the prisoner not being prepared for trial. The jury 
do not intend in any manner to censure the action of the court,” it was held that 
all which followed the word “ punishment” was mere surplusage, and did not 
affect the validity of the verdict. 

In the exercise of their criminal jurisdiction, the courts of Louisiana are not con- 
trolled by the code of practice, the civil code, or the rules and regulations of courts 
in those countries where the civil law is in force ; but the statute prescribes that 
“the method of trial, the rules of evidence, and all other proceedings whatsoever 
in the prosecution of crimes, ofiences, and misdemeanors, shall be by the common 
law of England.” 

Where two persons were found in a room, weltering in blood, one dead and the 
other nearly so, and some hours after, a vest was found in the same room, which 
belonged to the survivor, and had been seen on his person shortly before, in an 
indictment for murder against the survivor, the court permitted two letters found 
in the pocket of the vest, signed with the name of the defendant, to be read to the 
jury, without proof of handwriting, as disclosing guilty knowledge on his part. 

Certain papers were accidentally taken to the jury-room, all but one of which had 
been read to the jury, and the contents of the other fully disclosed by the evidence 
of a witness. Upon the discovery of the fact, the papers were immediately with- 
drawn, and the jury cautioned, Jedd, that this was no ground for setting aside 
the verdict. 


Tuts was a motion to set aside a verdict which had been 
rendered against the defendant, under an indictment for mur- 
der. The facts appear in the opinion of 


McHenry, J.— The first ground upon which the motion is 
rested is, that the court erred in its refusal to grant a continu- 
ance when this case came on for a hearing, as appears from the 
affidavits and bills of exception on file. 

Previous to entering upon the examination of the grounds 
which have been filed as authorizing a new trial, the court will 
briefly recapitulate the facts connected with this case as exhib- 
ited by the record, up to the period when the trial took 
place. 

On the 9th day of March, 1849, an affidavit was made be- 
fore Recorder Baldwin, charging the defendant with the murder 
of Fanny Young. The Recorder on the same day issued a 
warrant for his apprehension. On the 15th day of March 
that warrant was executed. An examination took place, and 
he was sent to this court for trial. On the 18th day of April, 
the grand inquest for the body of the parish of Orleans pre- 
sented a true bill of indictment, charging Joseph Bradley with 
the murder of Fanny Young. This bill was filed ; and on the 
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21st day of April the prisoner was arraigned, and pleaded 
“not guilty.” On the 19th day of May, a copy of the indict- 
ment, and a list of the traverse jurors who had been impanelled 
for the May term, were served personally on him, together with 
a notice that the 25th day of May had been fixed for his trial. 
The death of Mr. Mazereau, an old an eminent member of the 
New Orleans bar, and long the attorney-general of the state, 
having occurred on the day before, this court adjourned in tes- 
timony of respect to his memory; and the trial was necessa- 
rily postponed. On the 14th day of June another list of petty 
jurors impanelled for the June term, was served personally on 
the prisoner, and notice was given him that his trial was set 
for the 18th day of June, the day on which it took place. In 
addition, this case was put on the list, and hung up in the 
court room, in accordance with usage, as ordered for a hearing 
on that day. 

On the 18th day of June, Bradley was arraigned for trial. 
His counsel presented an affidavit made by the prisoner, and, 
for the reasons therein set forth, moved that the case be con- 
tinued until some time in the fall. This affidavit alleged the 
absence of two witnesses, Haynes Thompson, who was then in 
Mobile, and was not expected to return to New Orleans until 
the expiration of two weeks, and of Mrs. Ann Hart, who was 
unable to be present by reason of indisposition ; and that they 
were material witnesses for the defence. To the sufficiency 
of this affidavit the following objections were interposed : — 
No subpoena had been asked for or issued for Thompson or 
Mrs. Hart; it was not shown that the former had left the ju- 
risdiction of the court without the knowledge or consent of the 
defendant; it did not appear that any certificate of a physi- 
cian, confirming the illness of Mrs. Hart, and her inability 
from this cause to be present, had been procured ; nor that any 
diligence had been employed by the prisoner to secure their 
attendance, or to prepare himself for trial. The testimony of 
these witnesses, as shown by the affidavit, covering substan- 
tially the same points, the court proposed to order a subpoena 
for Mrs. Hart, and to have it served at once, to ascertain her 
real situation, and see if it were not possible to procure her 
attendance in court, to which the counsel for the prisoner did 
not assent. Deeming the reasons set forth in this affidavit to 
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be clearly insufficient to authorize a continuance, the motion 
was overruled. 

A second affidavit was now made by one of the counsel for 
the defendant, and upon it another motion for a continuance 
until the autumn, was presented. his affidavit alleged in sub- 
stance, that as one of the counsel for the prisoner, in a con- 
versation with the attorney-general, had been lead to believe 
by the latter that the trial would not be pressed until some 
time in the fall, no preparation whatever had been made for 
the defence of Bradley. The attorney-general denied that 
any such conversation had occurred, nor had he, in any thing 
said by him to the counsel for the prisoner respecting this 
case, designed to intimate that any postponement would be 
consented to by the state. Deeming this showing to be insuffi- 
cient, the court again overruled the motion for a continu- 
ance. 

A third affidavit made by the prisoner was here presented 
by his counsel, and upon it the motion was renewed for a con- 
tinuance until the fall. This affidavit suggested the absence of 
Dr. Meaux from the city, which fact was unknown to the pris- 
oner when his first affidavit was tendered ; and that he was a 
material witness for the defence; and also the facts which 
were expected to be proved by him. The objection was inter- 
posed to the sufficiency of this showing, that Dr. Meaux had 
been summoned by the state, but that no subpcena for him had 
been issued by the defendant. For this reason, and as the 
court could not sanction proceedings so irregular and unusual 
as those exhibited by the presentation of these various affida- 
vits, the motion was still overruled. 

The duty now devolves upon this court to review these pro- 
ceedings, and the law applicable to them, and from the result 
of this examination to determine whether error was committed 
in refusing, (for the reasons embraced in the affidavits on file,) 
to postpone until the autumn the final hearing of this case. 

A continuance on the motion of a defendant may be granted 
on three principal grounds: first, that the witness is really 
material, and appears to the court so to be; second, that the 
defendant has been guilty of no neglect; and third, that the 
witness can be had at the time to which the trial is deferred. 
Neither will a continuance be granted on an affidavit showing 














that the witness is out of the process of the court. 


ton’s Amer. Crim. Law, 595, 596, note. 
are so clear and so well settled that it is not necessary to con- 
sume the public time in enlarging upon them. 

As no diligence was shown by the defendant in the procure- 
ment of testimony, no continuance could be legally granted on 
the ground of the absence of witnesses. 

The conversation between one of the counsel for the defend- 
ant and the attorney-general, and in which it appears by the 
statement of that officer he was wholly misunderstood, is re- 
ferred to by the court for the purpose merely of calling atten- 
tion to the rule applicable in such cases. 
framed in pursuance of a positive statute of the state, is con- 
spicuously exhibited in this room for the guidance and informa- 
tion of members of the bar, and from it this court is not 
It is in these words: ‘ No private 
agreement or consent between the parties or their counsel rela- 
tive to the progress of any cause shall be alleged or sugyested 
by either of them against the other, unless the evidence thereof 
shall be in writing, subscribed by the party against whom it is 
alleged or suggested, or by his counsel.” 

‘The accused was deprived of his right of having compulsory 
process for obtaining witnesses in his favor, and was ordered 
into trial without the benefit of the counsel whom he had 


authorized to depart. 


retained.”’ 


The court cannot refrain from mentioning that this whole 
ground is pure assumption on the part of the counsel for the 
No compulsory process was ever asked for or 
sought by the prisoner, nor were any subpeenas for any of the 
witnesses suggested by him as material to his defence requested 
to be issued by Bradley or his counsel. 
between the time of his arraignment and the day when his trial 
took place, and in all this intervening period, and before, he 
made no effort to prepare his case, nor did he ask subpoenas 
for any witnesses, nor pray of the court any compulsory process 
to compel their attendance, or to prevent them from going 
beyond the jurisdiction of the court. 
the defendant “deprived of his right of having compulsory 
process for obtaining witnesses in his favor” 
ground, legal or otherwise, is this grave and positive annuncia- 


defendant. 
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tion that he was so deprived, embraced in a formal written 
motion, submitted to this court by his counsel ? 

Equally unable is the court to discover the accuracy of the 
statement that the accused “ was ordered into trial without the 
benefit of the counsel whom he had retained.” The court 
cannot see its applicability or its force when viewed in connect- 
ion with the actual facts; unless it is conceded that this depri- 
vation was solely and purely the act of the counsel themselves. 
The court certainly did its duty to the prisoner in this behalf. 
Failing to impress the gentlemen who appeared here as the 
regular counsel of Bradley, that their duty to him by whom 
they had been retained, and their obligations to the profession 
of which they were members, enjoined it upon them not to 
abandon him in his extremity, the court proposed to assign 
counsel; which offer was promptly and peremptorily declined 
by the prisoner. 

But is it the fact that the prisoner was deprived of the benefit 
of counsel? If the recollection of the court is correct, a gen- 
tleman, eminent in the profession, and whose mind is a vast and 
unfathomable reservoir of legal science and erudition, gave to 
the defence his earnest and zealous attention, performing the 
laborious and twofold duty of an amicus curi@, and of a repre- 
sentative of the regular counsel for the prisoner. 

The fourth, fifth, and eighth grounds, set forth as authorizing 
a new trial, next present themselves for the consideration of the 
court. These assert that the finding of the jury is a compromise 
verdict, and therefore in violation of law. The finding is in 
these words: —“ Guilty, without capital punishment, and re- 
commended to the mercy of the court on the ground of the pris- 
oner not being prepared for trial. The jury do not intend in 
any manner to censure the action of the court.” 

The question here arises, is this a good and legal finding, and 
such an one as authorizes the final judgment of the court upon 
the prisoner ? 

In indictments for murder, covering several degrees, compro- 
mise verdicts have been received, and held to be good. For 
example, “‘ where murder in the second degree is found as a 
mean between murder in the first degree and manslaughter, the 
finding will rarely be disturbed.”’ And so likewise “‘ when one 
of a jury, through a mistaken sense of duty, thought he ought 
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to assent to the views of a majority, and thereby concurred in 
a verdict of guilty of murder, such mistake was held no ground 
for a new trial.” See Commonwealth v. Drew, (4 Mass. R. 
391); Whar. Crim. Law, 653, 288. 

The verdict in this case, as finally rendered by the jury and 
accepted by the court, is not legally a compromise verdict. 
The general rule of law is, that the verdict must comprehend 
the whole issue or issues submitted to the jury in the particular 
cause ; otherwise the judgment founded on it will be reversed. 
Middleton v. Quigly, (@ Halst. R. 252.) The issue presented 
here was, guilty or not guilty of murder; the issue, and the 
whole issue, is comprehended in the verdict as it now appears 
on the record; and in the words, “ Guilty, without capital 
punishment ;’’ ‘without capital punishment,” being an addition 
authorized by the statute in cases where the jury may think 
that the punishment of death ought not to be inflicted. ‘The 
remainder of the verdict, following the word ‘ punishment,” is 
pure surplusage, and could at any moment after the rendition 
of the finding have been ordered by the court to be erased, as 
in no way belonging to the verdict.“ If a jury by their verdict 
find the issue and something more, the latter part of the finding 
will be rejected as surplusage.” ‘ Remarks contained in a 
verdict may be struck out as surplusage.”” See Patterson vy. 
United States, (2 Wheaton R. 222); Bacon v. Callender, (6 
Mass. R. 303); Duane v. Simmons, (4 Yates’ R. 441.) If 
there was any compromise in this case, it was upon the recom- 
mendation, ‘* to the iercy of the court,” the prisoner net being 
prepared for trial; upon that portion of the verdict which has 
no actual connection with the real finding as to the guilt or 
innocence of the prisoner; and which by all the authorities is 
recognized as mere surplusage, and that can at any time be 
stricken out by order of the court, as forming no part of the 
verdict. 

To proceed further in illustration of this branch of the sub- 
ject: the jury having retired to make up their verdict soon 
reéntered the court room and propounded the inquiry whether, 
in the event of a verdict of conviction the prisoner would be 
granted a newtrial. The court instructed them that the quest- 
ion and the sole question for the jury to determine was, whether 
the defendant was guilty or not guilty of the crime charged in 
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the indictment. If the evidence established his guilt it was 
their duty so to say by their verdict; if they entertained rea- 
sonable doubt of the fact of such guilt, the prisoner was entitled 
to the benefit of that doubt, and a verdict of acquittal ought to 
follow ; but with the future action of the court the jury could 
not interfere. It was, however, intimated to the jury at this 
stage of the case, that if the court permitted itself to indulge 
in any conjectures as to its subsequent action, in case of con- 
viction, they were not favorable to the extension of further favor 
to the prisoner; and that such favor must be sought from the 
tribunal of last resort — the supreme court of the state. The 
jury not having rendered their verdict, on the next day came 
into court and through their foreman made the inquiry if a ver- 
dict in this form, noted down on a slip of paper which was passed 
to the court, if finally agreed upon, would be received : 

* (Fuilty, without capital punishment, and recommended to 
the mercy of the court on the ground of the prisoner not being 
prepared for trial.” The court instructed the jury that a 
verdict in that form could not be accepted, as it contained an 
implication that the order ruling Bradley to trial, was, in their 
opinion, incorrect ; a question which did not come before the 
jury, and which it was not competent for them to decide; and 
for the additional reason, that if a verdict of * guilty,’ simply 
was rendered, the penalty was death; if of “ guilty without 
capital punishment,” the penalty was confinement for life. The 
law being fixed and positive, and vesting in either case no dis- 
cretion in the court as to the punishment, either in kind er length 
of duration, the recommendation to mercy embraced in the find- 
ing was pure surplusage; that such findings often gave rise to 
difficulties, and that the proper and best course for juries was 
to frame their verdicts in strict conformity to the requirements 
of the law. The jury assured the court that no such implication 
was designed, and was wholly foreign from their real feelings ; 
but that the point of difficulty with them was, whether the pri- 
soner should be recommended to the mercy of the court on the 
ground of being unprepared for trial; and that only in this 
form of verdict would the jury be able to agree. The court 
was here apprized by the jury, that of their number, ten were 
for conviction, and two for conviction with the addition of a 
recommendation to the mercy of the court in the hope that a 
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new trial might be granted to the prisoner. The jury then 
retired ; but on further reflection the court thought it its duty 
to receive the verdict, and sent for the jury, suggesting to them 
the insertion of the following words: ‘ The jury do not intend 
to censure in any manner the action of the court ;”’ which being 
assented to, the finding was received in its present form. Here 
is the clearest evidence that it was not as to the guilt or inno- 
cence of the defendant that the jury were prevented from agree- 
ing; and that if there was any compromise it was upon that 
part of the verdict which is only surplusage, recognized as such 
by all the authorities bearing on the point. 

There are other matters in these grounds, but the facts 
already presented are believed by the court substantially to 
cover them, and to be amply sufficient to justify its action in 
the premises, and to vindicate the correctness and legality of 
its course. 

The court is now brought to the consideration of the sixth 
and most important ground upon which a new trial is asked — 
that the letters marked “2” and “3” were permitted to be 
read as evidence in the case. 

The court did not without some hesitation allow these papers 
to go to the jury. In regard to written evidence distinguished 
as private writings, there has been much legal discussion, 
and there are many conflicting decisions by the courts. In 
England the law respecting this class of proof is_ better 
settled. To show the authenticity of a private writing, the 
party offering it must produce the best evidence of which the 
case in itself is susceptible. This rule does not demand the 
greatest amount of evidence which can possibly be given of 
any fact; but its design is to prevent the introduction of any, 
which from the nature of the case supposes that better evidence 
is in the possession of the party. In other words, the law 
requires the production of the best original evidence applicable 
to each particular fact, to the exclusion of evidence merely 
substitutionary, and secondary in its character, upon the sup- 
position of sinister motives in the party offering it. ‘* A writ- 
ten document illustrates the rule, the instrument itself being 
always regarded as primary, or the best possible evidence of 
its existence and contents.’ “If the execution of the instru- 
ment is to be proved, the primary evidence is the testimony of 
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the subscribing witness, if there be one.” “ Until it is shown 
that the production of the primary evidence is out of the 
party’s power, no other proof of the fact is in general ad- 
mitted. All evidence falling short of this is in its degree 
secondary. ‘The question whether evidence is primary or 
secondary has reference to the nature of the case in the ab- 
stract, and not to the peculiar circumstances under which the 
party in the particular cause on trial may be placed. The 
distinction is one of law, and not of fact, referring only to the 
quality, and not to the strength of the proof. Evidence which 
carries on its face no indication that better remains behind, is 
not secondary, but primary; and though all information must 
be traced to its source, if possible, yet if there are several 
distinct sources of information of the same fact, it is not in 
general necessary to show that they have all been exhausted 
before secondary evidence can be resorted to.’’ This refer- 
ence to first principles prepares the court for the consideration 
of the question: Were these writings admissible as evidence ? 

Was it in the power of the state to prove the handwriting of 
Bradley ? The prisoner came to this port from Tampico, as 
master of the schooner Friendship. After his arrival, he re- 
quested Mr. Meeker, a commission merchant of this city, to 
put up this vessel for California. Bradley resided in New 
Haven, or in some town in the state of Connecticut. He had 
been in New Orleans once before, some five years ago. Mr. 
Meeker could not prove his handwriting; nor was he aware 
that any individual in the city knew the handwriting of Brad- 
ley, or had ever had any written communication with him. It 
was urged by the counsel for the defence that Bradley was 
the master of a vessel which had been cleared for California, 
or, if not cleared, had been entered at the custom-house on its 
arrival at this port from ‘Tampico, and that his handwriting 
could be found there. No proof had been introduced to show 
that the handwriting of Bradley was in the custom-house, and 
the arrival and entry of his vessel at this port were not of 
themselves conclusive evidence of that fact; for the laws of 
the United States authorize the entry of a vessel by its owner 
or owners, or master. Dut if the handwriting of Bradley 
were in the custom-house, and were brought into this court, 
how could it be used to verify the genuineness of the writings 
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marked two and three? By the examination of experts the 
court is told, who after a scrutiny should testify to the jury 
their opinion? Writers upon the law of evidence lay it down 
that all proof of handwriting, except where the witness saw 
the document written, is in its nature comparison. If the 
witness possesses the proper knowledge of the handwriting, the 
law allows him to declare his belief in regard to its genuine- 
ness. He may also be interrogated as to the circumstances on 
which he founds his belief. The point, however, upon which 
the learned judges have differed in opinion, is upon the source 
from which this knowledge is derived, rather than as to the 
degree and extent of it. The common law of England recog- 
nizes but two modes of “acquiring this knowledge of the 
handwriting of another, either of which is universally admitted 
to be sufficient to enable a witness to testify to its genuineness. 
The first is to have seen him write, if but once, and then only 
his name.”’” And some judges have gone so far as to say 
that he might testify if he had not seen him write in twenty 
years, and then but once. ‘The proof in such cases may be 
very light.” It was out of the power of the state to establish 
the genuineness of his handwriting under this mode; nor was 
it contended by the counsel for the prisoner that there was any 
witness in New Orleans, or within the jurisdiction of this 
court, who had seen him write previously to the trial. 

The second mode of proving handwriting is to have seen 
letters or other documents purporting to be the handwriting of 
the party, and having afterwards personally communicated 
with him respecting them, or acted upon them as his, the 
party having known and acquiesced in such acts, founded upon 
their supposed genuineness, or by such adoption of them into 
the ordinary business transactions of life as induces a reason- 
able presumption of their being his own writing ; evidence of 
the identity of the party being, of course, added aliunde, if 
the witness be not personally acquainted with him. It was not 
urged, nor was it pretended to be shown, that there was any 
person accessible to the state, and within the jurisdiction of 
this court who had seen the letters or other documents purport- 
ing to be the handwriting of the party, verified by subsequent 
communication with the party respecting them, he acquiescing 
in such acts founded upon their supposed genuineness, or by 
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such adoption of them into the ordinary business transactions 
of life as induced a reasonable presumption of their being his 
own writings. Nothing of this kind was suggested or alleged 
by the counsel for the defence. In both of the modes enume- 
rated as those only by which a knowledge of the handwriting 
of another is acquired, it is seen that the personal observation 
of the witness of facts occurring under his own eye, without 
having regard to any particular person, case, or document, is 
indispensable to authorize the admission of his testimony to 
establish the genuineness of handwriting. Thus far the court 
thinks it is clearly shown that the state could not have fur- 
nished the legal proof of the handwriting of Bradley. 

It may be urged that this rule, requiring personal knowledge 
on the part of the witness has been sometimes relaxed. Of 
this fact the court is aware; and what are the examples? 
First, when the writings are of such antiquity that living wit- 
nesses cannot be had, and yet not so old as to prove them- 
selves, the course is to produce documents, either admitted 
to be genuine, or proved to have been respected, and treated, 
and acted on, as such by all parties, and to call experts to 
compare them and to testify their opinion concerning the genu- 
ineness of the instruments in question. And here the position 
of the counsel for the defence, that experts can be introduced 
in any contingency in this case, can be met and disposed of. 
The selection of experts would only be admissible if the writings 
of Bradley were of the character described: “ of such an- 
tiquity that living witnesses cannot be had, and yet not so old 
as to prove themselves.” The other example in which the 
rule has been relaxed is, where other writings admitted to be 
genuine are already in evidence in the case. Here the com- 
parison may be made by the jury, with or without the aid of 
experts. If the handwriting of Bradley were in the custom- 
house, for what purpose could it be made pertinent to the issue 
involved in this indictment for murder? Not being introduci- 
ble for any such object, how could it have been used as indi- 
cated? If the introduction of experts be allowable in a case 
like this, the court has not been able to find the authority in 
the books; and its researches have gone back to the time of 
the trial of Algernon Sidney. 

But it is alleged in the argument on the motion for a new 
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trial, that there were two affidavits in court subscribed by 
Bradley, made for the purpose of obtaining a postponement of 
his case, and that the writings marked “ 2” and “3” might have 
been compared with these by experts, and in this way the gen- 
uineness of the handwriting of the letters have been tested. 
This comparison could not have been permitted, and for the 
reason stated in the books: “ the danger of fraud in the selee- 
tion of the writings offered as specimens for the occasion. The 
handwriting of these affidavits might have been feigned and 
obseured ; for can a stronger motive to counterfeit one’s hand 
be adduced, or one to which this principle of law more directly 
applies, than in the case of the signature to these affidavits, one 
of them referring to the very letters marked “¢ 2” and “3.” It 
was not sought, however, on the trial to use these affidavits in 
any way relating to the merits of the case, nor in the progress 
of the trial were they even alluded to by the counsel for the 
defence. The court has shown the general rule, and the ex- 
ceptions, in regard to the mode of acquiring a knowledge of 
the handwriting of another to enable a person to testify as to 
its genuineness. But there is another exception, to which, 
although not applicable to this case, reference will be made for 
the purpose of elucidating fully the views entertained by the 
court, and the conclusions to which it has been brought by an 
investigation of the law. ‘ Experts may be introduced to 
testify whether a writing is in a real or a feigned hand, and may 
compare it with other writings already in evidence in the cause.” 
By this rule of law the state would have been precluded from 
testing the genuineness of the handwriting of the letters, as 
there were no other writings in evidence in the cause by which 
the experts could have determined as to the handwriting being 
real or feigned ; this evidence being, of course, such proofs as 
had been admitted as pertinent to the issue involved ; in this 
case, guilty or not guilty of murder. The law discourages the 
admission of handwritings as specimens, or for the purpose of 
comparison, because their genuineness may be contested ad 
infinitum, and others successively introduced, to the infinite 
multiplication of collateral issues, and the subversion of justice. 
See Greenleaf on Evidence, vol. 1, pp. 61, 99, 645, 646, 647, 
648, 649; Roscoe on Crim. Evid. pp. 20-29; Archbold’s 
Crim. Plead. p. 170; Wills on Cireum. Evid. pp. 65, 66; 
(Revitt v. Braham,) 4th Term Rep. p. 497. 
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It must be borne in mind that this court in the exercise of 
its criminal jurisdiction, is not controlled in its proceedings by 
the code of practice, or the civil code, or by the rules and 
regulations of courts in countries where the civil law has 
been adopted and is in force. Nor can this court take notice 
of conflicting judicial opinions emanating from the local tri- 
bunals of any of the states of the union. “The method of 
trial, the rules of evidence, and all other proceedings whatso- 
ever in the prosecution of crimes, offences, and misdemeanors, 
shall be by the common law of England,” is the language of 
the statute of this state. (See Bullard & Curry, p. 248, 
§ 33.) The question arises, has this court fully comprehended 
and correctly stated the rules of evidence of the English com- 
mon law as it stood in 1805, the year in which Louisiana, by 
solemn enactment, made it a part of her criminal jurispru- 
dence? In 1803, Lord Chancellor Eldon, delivering his judg- 
ment in the case of Kagleton v. Kingston, reviewed at length 
the English common law doctrine in regard to evidence of 
handwriting, and decided that it could not be proven by com- 
parison. (See 8th Vesey, Jr.’s Rep. pp. 473, 474, 476.) In 
1837, a case occurred in the court of king’s bench in which 
this doctrine was again very elaborately argued, and conclu- 
sions come to agreeing with those of Lord Eldon in the case of 
Eagleton vy. Kingston. See Doe vy. Suckermore, (English 
Com. Law Rep. vol. 31, pp. 419 - 422.) 

The court will now return to the consideration of the point ; 
under what circumstances were these writings marked * 2”’ and 
“3” permitted to go to the jury? And in view of the legal 
principles, and the authorities to sustain them, which have been 
embraced in this opinion, did the court err in admitting these 
papers as evidence unless the handwriting of Bradley was 
first proven? It will be necessary for the court to refer to the 
testimony given on the trial, and to see how it stood at the 
time when these writings were allowed to go to the jury. 
Proof had been adduced that Bradley lived with the deceased, 
Fanny Young, in a room rented of Virginia King, who also 
lived in the same house ; that the prisoner and the deceased 
had been observed conversing together on the forenoon of the 
5th of March, near the door of the room in which they staid, 
the former looking as if he were * worried.’’ An hour after- 
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wards, it was noticed that the doors of this room were closed, 
and an hour after this, a moan was heard to proceed from this 
room by Virginia King, who was passing by the door. The 
door was forced, and an entrance effected, when Bradley and 
Fanny Young were found on the floor, weltering in blood, and 
apparently dead. On examination, it was discovered that she 
was dead, and that the prisoner was still alive, although very 
weak from the loss of blood. The evidence of the coroner had 
been given, which showed that the deceased had died of 
wounds inflicted on her with a knife, and that she must have 
been trying to save herself, as the cuts on the hand and arm 
indicated that they had been raised to ward off the weapon. 
A knife was found on the floor, and a razor on the bureau, 
both bloody. After the body of the deceased had been re- 
moved, and Bradley was conveyed from the room, in the latter 
part of the same day, or on the next, as the room was being 
cleaned, a black silk or satin vest was found in one corner of 
it, which belonged to Bradley, and was seen upon his person 
when noticed in conversation with the deceased at the door of 
their room. It is stated in the bill of exceptions that this vest 
was found on the day subsequent to that on which the killing 
took place, but the recollection of the court as to the testimony 
is, that it was on the same day, which impression is confirmed 
by the affidavit made before the recorder alleging the time 
when this vest was discovered. From the pocket of this vest, 
by the person who discovered it, were taken the letters marked 
“2” and “3.” This vest, as it was found, was exhibited in court 
on the trial. It was partially saturated with blood, and both 
shoulder straps were cut, indicating that it had been removed 
from the person of Bradley when his wounds were dressed. 
In the pocket of this vest there was also found a bill of cloth- 
ing purchased from A. Monroe & Co., among which were a 
pilot, south-wester, and India rubber coat. It was receipted, 
but the name of the purchaser was not stated. Both letters 
were dated New Orleans, March 5th, 1849, and both bore the 
signature of Joseph Bradley. The one marked “ 2” stated that 
this deed was committed on account of trouble and deceit ; 
that his hand had been wavering over it for some days; and 
he hoped that it might be a warning to all others. It men- 
tioned that his agent was Mr. Meeker, and wished that the 
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schooner Friendship, on account of the passengers, might be 
despatched as soon as possible. The other, marked “ 3,’’ was 
addressed to a Mr. Bidwell. It declared that he never ex- 
pected to come to this; wished that this young woman might 
be buried; but as for himself he might be left for the buzzards 
to eat. 

The court has been unable to find in the books any case 
strictly analogous to the one upon which it is now rendering its 
judgment. The death of Fanny Young occurred in the day 
time, and in a central part of this city; but the killing was 
done in secret. No human eye, beyond the parties to this 
tragedy, witnessed the commission of the horrid deed. In view 
of these facts the court felt it to be its duty to admit at the 
trial, under the issue presented, all such proof, whether pre- 
sumptive or even conjectural, upon which the understanding 
could safely pronounce any thing, either for or against the 
prisoner. The law does not require that crime should be 
established by one sort of evidence only; as by witnesses, or 
by documents, or by presumptions; for all the modes of proof 
may be so conjoined, although none of them singly and by itself 
would indicate guilt, yet all the concurrent modes of proof would 
bring it home to the defendant beyond a reasonable doubt. In 
all cases of this character, one great principle has been recog- 
nized for the sake of distributive justice, which has overborne 
all juridical rules, and is of paramount authority to all the 
theories of legal science. It is the principle of “ eminent 
public expediency ;”’ a “ moral necessity,” that crime should 
not escape with impunity; a “ moral necessity”’ that society 
should be preserved, and life and property protected from the 
ravages of the reckless violators of law, both human and divine. 
It was incumbent on the court at the trial, in the admission of 
evidence, to apply the principles and analogies having the 
nearest and most direct affinity to the case, and thereby to 
unveil the acts of the defendant, and to trace him, if he were 
the guilty person, to the commission of the horrid deed. The 
court cannot better illustrate its views upon this point than by 
adopting the language of Burke, when speaking for the com- 
mons of England, in the matter of the impeachment of Hastings, 
and which, as a rule of law, has been incorporated by Wills in 
his work on Circumstantial Evidence: “ All the acts of the 
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party ; all things that explain or throw light on these acts ; all 
the acts of others relative to the affair that come to his know- 
ledge, and may influence him; his friendships and enmities ; 
his promises, his threats, the truth of his discourses ; the false- 
hood of his apologies, pretences, and explanations ; his looks, 
his speech, his silence where he was called to speak; every 
thing which tends to establish the connection between all these 
particulars ; every circumstance, precedent, concomitant, and 
subsequent, become parts of circumstantial evidence. ‘These 
are in their nature infinite, and cannot be comprehended within 
any rule, or brought under any classification.”” Wills on Cir- 
cumstantial Evidence, 27. 

Carefully and maturely weighing the principles of law appli- 
cable, and the authorities to be found in the books bearing on 
the case, the court is of opinion that it did not err in permitting 
the writings marked “2” and “3” to be read to the jury. The 
parol evidence, and the contents of the letters themselves, did, 
in the opmion of the court, so identify and connect the prisoner 
with these writings as to create a presumption of guilty know- 
ledge on his part. The court instructed the jury that they 
were the judges of the facts, and if the evidence did not satisfy 
them beyond a reasonable doubt that the letters came from the 
possession of the prisoner, they ought not to weigh against him ; 
for the handwriting had not been proved to be Bradley’s, and 
it was their duty in making the inquiries relative to these letters 
suggested by the court, to give to the prisoner the benefit of all 
reasonable doubts. But on the other hand, if they believed that 
these papers had been traced by the evidence to his possession, 
the jury were authorized to infer guilty knowledge on his part. 

The court would remark before closing this branch of the 
case, that it was the maxim of Lord Mansfield, as well as the 
custom of Lord Hardwicke before him, to lean to admissibility, 
leaving the objections which were made to competency to go to 
credit, and to give such directions to the jury as the nature of 
the case might require. Following this maxim, acted on by the 
most eminent legal minds of England, the court allowed the 
papers found in the room where the killing took place to go to 
the jury for what they were worth, as a circumstance, a minor 
fact in the case, leaving it to the jury exclusively to determine 
the weight to be attached to them. 
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It is urged as ground for a new trial, that certain papers 
were permitted to be taken to the jury room. This is an error. 
No permission was given the jury, to take with them any paper 
or writing but the bill of indictment. The writings conveyed 
from the court room were so conveyed without the knowledge 
or consent of the court or of the attorney-general. The facts 
are these: When the jury were about to retire to make up 
their verdict, the bill of clothing, the letters marked “ 2”? and 
** 3,”’ and the affidavit made before the recorder showing where 
these letters had been found, and attached together by wafers, 
were laying on the railing of the box in which they sat; and in 
passing out one of the jury carried these papers with him. The 
three first, that is, the bill of clothing and the letters, had been 
read to the jury, and all of them had been passed through the 
jury box. The contents of the affidavit had been made known 
on the trial in the parol evidence of the witness by whom it 
had been subscribed. The jury returning in about an hour for 
further instructions, and the court having in the meantime been 
apprized that these particular papers were not to be found, 
directed them to be withdrawn from the jury. They were 
spoken to on the impropriety of this act, and again reminded 
that it was their duty to exclude from their consideration, in 
making up a verdict, every thing but what had been submitted 
as evidence on the trial. The jury again retired; and it was 
not until the next day that a verdict was rendered. The court 
has not been referred to any authority which, in its opinion, 
requires that the finding should be set aside on this ground, 
and it cannot bring itself to believe that public justice demands 
such a procedure on its part. 

The ninth and last ground on which another hearing in this 
case is asked, is, that new testimony material to the defence 
has been discovered since the trial. The affidavit of Margaret 
Glover, on which this ground rests — no affidavit having been 
filed by the prisoner or his counsel —is in itself conclusive 
against the application. An examination of it shows that the 
facts within her knowledge were communicated by her to Brad- 
ley previous to his trial, and that they are substantially the 
same as those of which Haynes Thompson and Mrs. Hart were 
alleged to be cognizant. ‘To authorize a new trial on the ground 
of after-discovered evidence, the application must possess the 
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four following qualifications: 1st. It must have been discovered 
since the former trial. 2d. It must be such as reasonable dili- 
gence on the part of the defence could not have secured at the 
former trial. 3d. It must be material in its object, and not 
merely cumulative, or corroborative, or collateral. 4th. It 
must be such as ought to produce on another trial an opposite 
result on the merits. (See Whar. Crim. Law, 657.) This 
ground, then, does not possess a single requisite required by 
law, and must be overruled. 

The grounds submitted by the counsel for the defendant why 
a new trial should be granted having been elaborately reviewed 
by the court, and disposed of, it becomes now its duty to con- 
sider whether justice has been meted out to Joseph Bradley in 
the proceedings which resulted in his conviction for the unlawful 
killing of Fanny Young. No conscientious doubt rests on the 
mind of the court. It is the solemn conviction of this court 
that if the witnesses relied upon by the prisoner and his counsel 
as material to his defence, as shown by the affidavits and motions 


on file, had 


been present at the trial and had testified to the 


facts represented to be within their knowledge, the jury ought 


not to have 
rendered in 


made up a different opinion from that which was 
their verdict. 


The court has seen with regret that its action in this case has 
afforded, and perhaps may continue to afford, fresh occasion for 
renewed assaults upon its integrity and intelligence. And the 
court cannot conceal its mortification, that honorable members 
of the bar practising here, who ought to be above such profes- 
sional aberration, and to sustain the court in the performance of 
its arduous duties, and in the exercise of its legitimate functions, 
have lent themselves to and have participated in this work of 
detraction and misrepresentation. That these things are disa- 
greeable and even painful to the feelings of the court, it has no 
wish to disguise. But if by such conduct it is expected to over- 
awe the judgments of this court, or to bend its convictions to the 
wishes or to the will of others, regardless of what law and offi- 
cial duty may enjoin, an error greater or more fatal cannot be 


entertained. 


The individual who presides in this court early marked out 
for himself the course he would pursue in the administration of 


criminal justice in this hall. 


That, swayed neither by com- 
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mendation and flattery on the one side, nor yielding to the 
pressure of clamor and undue excitement on the other, he 
would hold with an even hand the scales of justice. And 
although he may be assailed with unmeasured ferocity, his acts 
perverted, his motives misrepresented, and his judicial deport- 
ment subjected to rude and unmerited criticism; although it 
may be agreeable to professional gentlemen to distinguish him 
as possessing an ‘ obliquity of mind and a malignity of disposi- 
tion truly deplorable,” which can only be “paralleled by the 
insane raving and frenzied abuse of the ferocious and bloody 
Jeffreys,” — as he has done, so will he continue to do to the 
end of his official service. 

In this case, the judgment of the court is, that the motion to 
set aside the verdict, and for a new trial, be overruled. 


Reports oF Cases ARGUED AND DETERMINED IN THE Supreme Court 
or New Brunswick. By Davin Suanx Kerr, Esq., Barrister at 
Law. Vol. III. Nos. 1-8. 1846-1848. 


In a former volume of our periodical, we took occasion briefly to advert 
to the appearance of the first volume of these excellent reports, and to give 
our professional brother a heart-felt welcome to the long array of juridical 
reporters. The first was in due time followed by a second of equal merit ; 
and now, non deficit alter, we have a large portion of the third. We are 
glad to see the method adopted, of publishing the cases of each term in a 
separate pamphlet, thus giving to the profession and the public the earliest 
possible information of the decisions ; the delay occasioned by the publica- 
tion of entire volumes only, has long been complained of by the profession 
as an ** unmitigated evil;’’ known, however, in no country but our own. 

Of the style of these reports it is now superfluous to speak, as they have 
so long and so well spoken for themselves. The arguments of the learned 
counsel show that our brethren of the province are not a whit behind their 
fellows, either in other provinces or the states, in legal acumen, persuasive 
argumentation, or familiarity with the sages of the law. The judgments, 
too, of that highly respected bench discover depth of research, power of 
analysis, sound discrimination, and extent of learning, which would do no 
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discredit to either bench in Westminster hall. The condensed good sense 
and brevity of the judgments is not the least of their merits. 

Among the cases may be mentioned that of Andrews v. Wilson, (p. 86,) 
which was an action for a libel, and turned on the distinction, acutely and 
clearly stated, by the learned chief justice, between communications which 
are privileged and those which are merely confidentia?. The principle or 
rule requiring both accuracy and fulness in the returns of commissioners 
for the laying out of roads, and the like, is expounded in Boyington vy. 
Holmes, p. 74. Carpenter v. Jones, p. 155, is an interesting exposition of 
acrown grant. In Merithew v. Sisson, p. 373, it was held, that an entry 
by the defendant, diverso infuitu, could not be afterwards justified on the 
ground that he was mortgagee of the locus in quo. In McLardy v. Flaherty, 
p. 455, the doctrine as to what constitutes an entry is well illustrated. In 
Williston v. Smith, p. 443, the vexed question, whether evidence of the 
plaintiff °s general bad character is admissible in mitigation of damages, in 
an action of slander, is discussed, and the rule of admission is restricted to 
evidence relating to the trait of character impeached. And in Watson v. 
Hay, p. 559, the mooted point, whether the courts would take judicial 
notice that a certain person was formerly one of the judges of the province, 
was settled in the affirmative. 

We again commend these volumes to the profession. 


A Treatise on THE Civit Jurispiction or Justices or THE Peace; 
TO WHICH ARE ADDED, OUTLINES oF THE Powers anp Duties 
or County anp Town Orricers 1n THE Strate or New York; 
ADAPTED TO THE STATUTES AND THE Cope oF Procepure. Containing 
Directions and Practical Forms for every Civil Case which can arise 
before a Justice under the Statutes and the Code. By Tuomas W. 
Waterman, Counsellor at Law. New York: Banks, Gould & Co. 
144 Nassau Street. Albany: Gould, Banks & Gould, 104 State 
Street. 1849. 

Tuose of us who are ‘out of the jurisdiction ’’ cannot appreciate the 
value of this work to the practising lawyers of the state of New York. 
But it is clear upon the first view that it has been prepared with great 
care, and as a manual of practice must be indispensable. It is recom- 
mended to the profession by Judge Edmonds, Hon. David Graham, John 
S. Bosworth, Esq., and Mr. Recorder Talmadge. 
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Insolvents in Massachusetts. 









Name of Insolvent. 


Residence, 





Abbott, Simon C, 
Bemis, Abel, 
Bellows, Smith 8. 
Bottomly, ‘Thomas C. 
Bryant, Daniel 3. 
Bray, Eliphalet, 
Brooks, Stephen P. 
Barr, Thomas, 
Cate, Horatio N. 
Cobb, David, 
Drake, Charles A. 
Fuller & Pierce, 
Gilbert, 8. P. et al. 
Hutchins, William, 
Hodgdon, Josiah R. 
Holmes, John P. 


Howland, Sanford & Co. 


Jones, Ebenezer, 
Kingman, Elbridge, 
Lord, William C. 
Moran, Francis, 
Mansfield, William A. 
Maynard, "Josiah, 
Merrill, Darius, 

Noyes, Henry, 

Nye & Howland, 
Peirce, Fuller & Co. 
Prescott, Israel, 

Price, Aaron, 
Richards, Leander, 
Robbins, Charles C. 
Rude, Thomas, 
Sanford & Howland, 
Shearer, Wallis L. 
Stoddard, Nathaniel W 
Stoddard, Thomas, 
Van Solen, Jared, 
Webster, F. B. et al. 
Wendell, Nye & Co. 
Whitcomb, William H. 
White, Andrew J. 
Whitney, Amos, 
Wolcott, Stephen, 


Paxton, 
Worceater, 
Chariton, 
Leicester, 
Boston, 
Northampton, 
Cambridge, 
Lowell, 
Reading, 

New Bedford, 
faunton, 
Attleboro, 
Boston, 

North lridgewater, 
Newton, 
Worcester, 
New Bedford. 
Rochester, 
North Bridgewater, 
Boston, 
Charlestown, 
Newton, 
Waltham, 
Lowell, 
Boston, 

New Bedford, 
Attleboro, - 
Boston, 
Millbury, 
West Boyiston, 
Boston, 
Westhampton, 
New Bedford, 
Shelburne, 
North Bridgewater, 
Fall River, 
Enfield, 
Boston, 

New Bedford, 
Princeton, 
Palmer, 








Northborough, 
West Springfield, 


| 





Commencement of | 


Name of Commissioner. 





Proceedings. 

Aug. 10, 
se 8, 
“ 17, 
“ Ul, 
“ 4, 
“ 8, 
“ce 9, 
“ 14, 
“ 8, 
“ce 8, 
“« My, 
“« 14, 
“ 17, 
iT] 8, 
ity 17, 
“ 27, 
ss 25, 
“cc lb, 
“ 8, 
“ec 18, 
“99, 
“ 27, 
“ 9, 
“ 25, 
“ 4, 
“ 25, 
“ 95 
«98, 
“ ’ 
“ 20, 
“ 23, 
“ 15, 
“ 25, 
“« 13, 
“16, 
“ 28, 
“« 18, 
“ 17, 
« 16, 
“ 7, 
“ 17, 
“ 6, 





Henry Chapin. 
Henry Chapin. 
|Henry Chapin. 
‘Henry Chapin. 
J. M. Williams. ’ 
|Myron Lawrence. 
‘Asa F. Lawrence. 
|Asa F. Lawrence. 
Asa F. Lawrence. 
David Perkins. 
David Perkins. 
David Perkins. 

J. M. Williams. 
Welcome Young. 
Asa F.. Lawrence. 
Henry Chapin. 
David Perkins. 
Welcome Young. 
Welcome Young. 
J. M. Williams. 
J. M. Williams. 
Asa F. Lawrence. 
Asa F. Lawrence. 
|Asa F, Lawrence. 
J. M. Williams. 
David Perkins. 
|David Perkins. 
J. M. Williams. 
Henry Chapin. 
|Henry Chapin. 

‘J. M. Williams. 
/Myron Lawrence. 
|David Perkins. 
iD, W. Alvord. 
Welcome Young. 
|David Perkins. 
‘Myron Lawrence. 
J. M. Williams. 
'David Perkins. 
‘Henry Chapin. 
\George B. Morris. 
| Henry Chapin. 
George B. Morris. 





